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REPORTED BY: JUDITH ANN OSSA, CSR 2310 
OFFICIAL REPORTER 


JUDITH ANN OSSA, CSR NO. 2310 
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ROBERT BROWN, ESQ. 

MARTHA A.H. BERMAN, ESQ. 

101 CALIFQRNIA STREET, SUITE 2200 
SAN FRANCISCQ, CALIFQRNIA 94111-5802 


9 

10 

11 

12 

13 

14 

15 

16 

17 

18 
19 


FQR THE DEFENDANT PHILIP MQRRIS INCQRPQRATED: 
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BY: DAVID K. HARDY, ESQ. 

GERALD V. BARRQN, ESQ. 

LUCY E. MASQN, ESQ. 
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MISCIAGNA & COLOMBATTO 
BY: GREGORY S. ROSSE, ESQ. 

27 MAIDEN LANE, 4TH FLOOR 

SAN FRANCISCO, CALIFORNIA 94108 


JUDITH ANN OSSA, GSR NO. 2310 


EXAMINATION OF PLAINTIFFS' WITNESSES 


WITNESS NAME PAGE 

NEAL BENOWITZ M.D. 1296 

CROSS-EXAMINATION (CONTINUED). 1296 

CROSS-EXAMINATION (CONTINUED). 1348 

CROSS-EXAMINATION. 1363 

REDIRECT EXAMINATION. 137 9 

RECROSS-EXAMINATION. 1417 

PLAINTIFFS' EXHIBITS 
PLAINTIFFS' EXHIBIT 1822 

MARKED FOR IDENTIFICATION. 1396 


DEFENSE EXHIBITS 

DEFENSE EXHIBITS 5922.IIA, 5922.02B, 5922.02C, 5922.04A, 


5922.02D, 5922.02A, 5922.19A 

MARKED FOR IDENTIFICATION. 1324 

DEFENSE EXHIBIT 3258 

MARKED FOR IDENTIFICATION. 134 6 

DEFENSE EXHIBIT 3373 

MARKED FOR IDENTIFICATION. 1355 

DEFENSE EXHIBIT 4798 

MARKED FOR IDENTIFICATION. 1370 

DEFENSE EXHIBIT 6230 

MARKED FOR IDENTIFICATION. 1419 


JUDITH ANN OSSA, CSR NO. 2310 

TUESDAY, JANUARY 25, 2000 10:02 A.M. 

(THE FOLLOWING PROCEEDINGS WERE HELD IN 
CHAMBERS, OUTSIDE THE PRESENCE OF THE JURY) 

THE COURT: WE ARE ON THE RECORD IN CHAMBERS. 

THE COURT HAS HAD A RELATIVELY LENGTHY CONVERSATION WITH 
COUNSEL OFF THE RECORD, THE PRODUCT OF WHICH IS AN 
AGREEMENT, AND SO I WANT TO PUT ON THE RECORD WHAT HAS 
OCCURRED. 

I RAISED THE SUBJECT WITH COUNSEL OF THE RULING 
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10 THAT I MADE YESTERDAY CONCERNING THE OPPORTUNITY AND THE 

11 RIGHT OF COUNSEL TO PUBLISH TO THE JURY DOCUMENTS THAT HAVE 

12 BEEN RECEIVED INTO EVIDENCE FOR THE PURPOSE OF ASKING 

13 QUESTIONS TO STRANGERS TO THE DOCUMENT ABOUT THE SUBSTANCE 

14 OF THE DOCUMENT. 

15 AND I THINK MR. HARDY MADE AN OBJECTION IN OPEN 

16 COURT THAT I SUSTAINED TO THE EFFECT THAT THE DOCUMENTS 

17 SHOULD NOT BE PUBLISHED TO THE JURY FOR PURPOSES OF ASKING 

18 QUESTIONS TO A STRANGER TO THE DOCUMENT UNLESS THERE WERE 

19 WORDS OF ART THAT WERE IN THE DOCUMENT THAT REQUIRED SQME 

20 KIND QF INTERPRETATIQN. 

21 AND I SUSTAINED THAT QBJECTIQN. BUT UPQN 

22 THINKING ABQUT IT, I'M NQT CQNFIDENT AND COMFQRTABLE THAT 

23 THERE CAN'T BE SQME ADMISSIBLE QUESTIQNS ASKED QF A WITNESS 

24 CQNCERNING THESE KIND QF DQCUMENTS QN THE QNE HAND. 

25 BUT QN THE QTHER HAND, THE QPPQRTUNITY TQ SHQW 

26 DQCUMENTS TQ PEQPLE THAT ARE STRANGERS TQ THEM IS SUBJECT TQ 

27 ABUSE AND IS LIKELY TQ RESULT LARGELY IN ARGUMENT AND 

28 UNLIKELY TQ RESULT IN MUCH ADMISSIBLE EVIDENCE. 

JUDITH ANN QSSA, CSR NQ. 2310 
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1 AND THE RECQRD SHQULD REFLECT, WHICH IT DIDN'T 

2 YESTERDAY, THAT THERE HAVE BEEN MARKED FQR IDENTIFICATIQN 

3 200 LARGE BINDERS FULL QF DQCUMENTS. 

4 SO WE CANNQT HAVE THE SITUATIQN WHERE CQUNSEL ARE 

5 USING FULL DISCRETIQN QN THEIR PART TQ READ PQRTIQNS QF THE 

6 DQCUMENTS TQ THE JURY QR THE TRIAL WILL NEVER END. 

7 SQ I TQLD CQUNSEL THAT I'M WILLING TQ RECQNSIDER 

8 MY RULING. AND AFTER DQING THAT, AND AFTER DISCUSSING THIS 

9 WITH CQUNSEL, I THINK CQUNSEL HAVE MADE THIS AGREEMENT. 

10 FIRST QF ALL, MS. CHABER WITHDRAWS ANY REQUEST TQ 

11 ASK DR. BENQWITZ QUESTIQNS ABQUT ANY QF DQCUMENTS SO FAR AS 

12 THQSE QUESTIQNS — SO FAR AS THE SITUATIQN EXISTS UP TQ THE 

13 PRESENT TIME. 

14 MS. CHABER: THAT'S CQRRECT. 

15 THE CQURT: AND THE CQUNSEL ARE GQING TQ GET 

16 TQGETHER DURING THE CQURSE QF TQDAY AND MEET WITH THE CQURT 

17 AT THE END QF THE DAY TQWARDS WQRKING QUT AN AGREEMENT TQ 

18 WHICH BOTH SIDES HAVE AGREED IN PRINCIPLE THAT ALL PARTIES 

19 WILL BE ALLQWED EITHER A CERTAIN AMQUNT QF TIME QR A CERTAIN 

20 NUMBER QF EXHIBITS TQ PUBLISH INDEPENDENTLY TQ THE JURY 

21 DURING THE CQURSE QF THE TRIAL, WITHQUT THE NECESSITY QF 

22 ASKING ANY WITNESS ANY QUESTIQNS ABQUT IT. 

23 AND DURING THE PLAINTIFFS' CASE, THE PLAINTIFF IS 

24 THE QNE THAT CAN DQ THE PUBLICATIQN FQR THAT AGREED PERIQD 

25 QF TIME QR THAT NUMBER QF DQCUMENTS. AND THE DEFENSE WILL 

26 BE ABLE TQ READ FRQM ANY QTHER PQRTIQNS QF THQSE DQCUMENTS 

27 FQR THE SAKE QF CQMPLETENESS. 

28 AND THEN, DURING THE DEFENSE CASE, THE DEFENSE 

JUDITH ANN QSSA, CSR NQ. 2310 

1293 

1 WILL BE GIVEN THE SAME QPPQRTUNITY, SUBJECT TQ WHATEVER THE 

2 AGREEMENT IS AS TQ THE AMQUNT QF TIME AND NUMBER QF 

3 DQCUMENTS. 

4 AND IN ADDITIQN TQ THAT, TQ THE EXTENT THAT ANY 

5 LAWYER WISHES TQ ASK A WITNESS QUESTIQNS ABQUT A DQCUMENT TQ 

6 WHICH THE WITNESS IS OTHERWISE A STRANGER, CQUNSEL AGREE TQ 

7 CLEAR IT WITH THE CQURT QUTSIDE THE PRESENCE QF THE JURY SO 

8 THAT THE CQURT CAN HAVE SQME QFFER QF PRQQF, AND THEN IF THE 

9 CQURT MAKES ANY RULINGS THAT AGGRIEVE ANYBQDY, THEY'LL PUT 

10 IT QN THE RECQRD AT THAT TIME. 

11 I UNDERSTAND THAT EVERYBQDY IS SATISFIED THAT IS 

12 AN APPRQPRIATE WAY TQ HANDLE THIS ISSUE QF THE DQCUMENTS. 
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HAVE I CORRECTLY STATED A STIPULATION OR AT LEAST 
AN AGREEMENT IN PRINCIPLE THAT YOU HAVE ENTERED INTO? 

MS. CHABER: YES, YOUR HONOR, WITH ONE 

EXCEPTION. 

WITH THE WITHDRAWAL AS TO DR. BENOWITZ, THAT'S 
FOR WHAT'S ALREADY GONE ON. 

OBVIOUSLY, IF SOMETHING ARISES IN THE 
CROSS-EXAMINATION WHICH THEN MAY MAKE A DOCUMENT 
APPROPRIATE, I WOULD BE HAPPY TO APPROACH THE COURT WITH IT 
FIRST, WHICH MAY MEAN THAT, BEFORE I START MY REDIRECT, I 
MAY NEED FIVE MINUTES OF THE COURT'S TIME. 

THE COURT: THAT'S NOT AN EXCEPTION TO WHAT I 

SAID. IT MAY BE A CLARIFICATION OF WHAT I MEANT TO SAY. 

MS. CHABER: I JUST DIDN'T WANT TO SAY I WAS 

WAIVING EVERYTHING AS TO DR. BENOWITZ. EVERYTHING IN THE 
PAST IS PROLOGUE AND THE FUTURE IS FUTURE. 

JUDITH ANN OSSA, CSR NO. 2310 

THE COURT: RIGHT. IN OTHER WORDS, WHAT YOU'RE 

WAIVING IS ANY CLAIM THAT THE COURT SHOULD HAVE ALLOWED YOU 
TO ASK DR. BENOWITZ QUESTIONS ABOUT DOCUMENTS UP TO THE 
PRESENT TIME, WITH YOUR FULL RIGHT TO ASK FOR THE 
OPPORTUNITY TO DO THAT IN THE FUTURE WITH DR. BENOWITZ. 

MS. CHABER: CORRECT. 

THE COURT: OKAY. SO NOW, LET ME ASK EACH OF 

YOU WHETHER WHAT IS ON THIS RECORD IS A STIPULATION OR 
AGREEMENT IN PRINCIPLE THAT YOU HAVE ENTERED INTO? 

MS. CHABER: YES. 

MR. HARDY: WELL, I THOUGHT IT WAS, UNTIL I 

HEARD THE COURT'S LAST STATEMENT. MAYBE I JUST NEED 
CLARIFICATION. 

EXCEPT TO THE EXTENT THAT SOMETHING IN CROSS 
CREATES THE NEED FOR AND IN THE COURT'S MIND THE RIGHT FOR 
PLAINTIFFS' COUNSEL TO DEAL WITH A SPECIFIC DOCUMENT ALREADY 
IN EVIDENCE INVOLVING DR. BENOWITZ, HE IS NOT TO BE EXAMINED 
ON REDIRECT ABOUT ANY DOCUMENTS PRESENTLY IN EVIDENCE. 

THE COURT: I THINK WHAT MS. CHABER IS — THE 

ONLY THING SHE IS RESERVING ON DR. BENOWITZ IS THE RIGHT TO 
APPROACH THE COURT OUTSIDE THE PRESENCE OF THE JURY TO ASK 
IF SHE CAN ASK DR. BENOWITZ QUESTIONS ABOUT DOCUMENTS, THE 
RELEVANCE OF THOSE QUESTIONS HAVING BEEN CREATED BY ANY 
CROSS-EXAMINATION THAT THE DEFENSE DOES BETWEEN NOW AND THE 
END OF THEIR CROSS-EXAMINATION OF DR. BENOWITZ. 

MR. HARDY: UNDERSTOOD. 

MS. CHABER: THAT WAS WHAT I SAID. 

MR. HARDY: UNDERSTOOD, AND GREAT. 

JUDITH ANN OSSA, CSR NO. 2310 


MR. FURR: AGREED. 

THE COURT: I JUST WANT TO BE CLEAR THAT 

EVERYBODY'S AGREEMENT EXTENDS TO THE ENTIRETY OF WHAT IS ON 
THIS RECORD THIS MORNING. 

YES? 

YES . 

YES . 

YES . 

YES . 

OKAY. SO WE HAVE A STIPULATION ON 


THAT. 


MS . 

MR. 

MR. 

MR. 

THE COURT 
THANK YOU. 

MR. HARDY 


CHABER: 
HARDY: 
FURR: 
ROSSE: 


THANK YOU. 

(RECESS TAKEN FROM 10:07 TO 10:15 A.M.) 

(THE FOLLOWING PROCEEDINGS WERE HELD IN THE 
COURTROOM, IN THE PRESENCE OF THE JURY) 
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THE COURT: GOOD MORNING, EVERYBODY. 

JURORS, LET ME JUST SAY WE ARE A LITTLE LATE IN 
STARTING. I HAD ANOTHER MATTER THIS MORNING. THEN I NEEDED 
TO SPEND A FEW MINUTES WITH COUNSEL ON THIS CASE. 

THE OTHER MATTER TOOK A LITTLE BIT LONGER, BUT I 

DO REMAIN VERY SENSITIVE TO YOUR TIME AND YOUR CONVENIENCE. 

I'M REALLY GOING TO DO MY BEST TO BE HERE AT THE 
STARTING TIME RATHER THAN 10 OR 15 MINUTES LATE. SOMETIMES, 
CIRCUMSTANCES JUST OCCUR THAT I CAN'T CONTROL, LIKE HOW LONG 
SOME OTHER MATTER WILL TAKE. 

BUT I AM SENSITIVE TO YOUR TIME. AND WHEN I DO 
SAY TO YOU I LIKE YOU TO BE HERE ON TIME, IT MAY SEEM A 

LITTLE ODD TO YOU THAT I COME IN 10 OR 15 MINUTES LATE. 

JUDITH ANN OSSA, CSR NO. 2310 

I'M GOING TO DO MY BEST TO BE HERE ON TIME. I'M 
JUST TELLING YOU I'M SENSITIVE TO YOUR TIME. 

MR. FURR. 

MR. FURR: THANK YOU, YOUR HONOR. 

FURTHER TESTIMONY OF 
NEAL BENOWITZ, M.D, 

A WITNESS CALLED ON BEHALF OF THE PLAINTIFFS, HAVING BEEN 
PREVIOUSLY SWORN, TESTIFIED FURTHER AS FOLLOWS: 

CROSS-EXAMINATION (CONTINUED) 

BY MR. FURR: Q. GOOD MORNING, DR. BENOWITZ. 

A. GOOD MORNING. 

Q. YESTERDAY, WHEN WE CONCLUDED, YOU AND I WERE 
DISCUSSING THE EFFORTS THAT MR. AND MRS. WHITELEY MADE IN 
1989 TO STOP SMOKING. 

DO YOU RECALL THAT, SIR? 

A. YES. 

Q. NOW, WHEN THE WHITELEYS ATTEMPTED TO STOP SMOKING 
IN 1989, THEY DIDN'T REALLY DEVELOP ANY TYPE OF PLAN AS TO 
HOW THEY WOULD GO ABOUT ATTEMPTING TO QUIT SMOKING, DID 
THEY, SIR? 

A. WELL, MRS. WHITELEY DID NOT RECALL IF THERE WAS A 
PLAN. SHE WAS ASKED IF THEY TOSSED OUT CIGARETTES AND SHE 
JUST DIDN'T RECALL. 

SO NOT TO MY KNOWLEDGE. 

Q. LET ME ASK YOU THIS WAY: THEY DID NOT SEEK ANY 
ASSISTANCE FROM MEDICAL PROFESSIONALS IN ATTEMPTING TO QUIT 
SMQKING IN 1989, DID THEY, SIR? 

JUDITH ANN QSSA, CSR NQ. 2310 

A. THAT IS CQRRECT. 

Q. THEY DID NQT UTILIZE ANY NICQTINE REPLACEMENTS TQ 
ASSIST THEM IN THEIR EFFQRT TQ QUIT SMQKING IN 1989, DID 
THEY, SIR? 

A. NQ. 

Q. AND DID I UNDERSTAND YQU TQ TESTIFY YESTERDAY 
THAT THQSE NICQTINE REPLACEMENTS BECAME AVAILABLE IN THE 
MID-I980'S? 

A. YES. 

Q. AND SO THEY WQULD HAVE BEEN AVAILABLE TQ THE 
WHITELEYS IN 1989, WQULDN'T THEY, SIR? 

A. YES. 

Q. TQ YQUR KNQWLEDGE, DQCTQR, THE WHITELEYS DID NQT 
ATTEMPT TQ SEEK SUPPQRT FRQM FRIENDS QR FAMILY MEMBERS IN 
ASSISTING QR SUPPQRTING THEM IN THEIR EFFQRTS TQ QUIT 
SMQKING IN 1989, DID THEY, SIR? 

A. NQT SO FAR AS I KNQW. 

Q. I BELIEVE YQU STATED A MQMENT AGQ THAT 
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19 MRS. WHITELEY DID NOT RECALL WHETHER THEY EVEN THREW OUT 

20 THEIR CIGARETTES OR PUT UP THEIR ASHTRAYS; IS THAT CORRECT, 

21 SIR? 

22 A. THAT'S CORRECT. 

23 Q. MRS. WHITELEY TESTIFIED THAT SHE FOUND IT VERY 

24 DIFFICULT TO QUIT IN 1989, WHEN SHE ATTEMPTED TO QUIT 

25 SMQKING, DIDN'T SHE, SIR? 

26 A. YES. 

27 Q. BUT IS IT CQRRECT THAT SHE WAS ABLE TQ STQP 

28 SMQKING FQR APPRQXIMATELY TWQ WEEKS IN 1989? 

JUDITH ANN QSSA, CSR NQ. 2310 

1298 

1 A. YES. I THINK SHE CQMPLETELY STQPPED FQR QNE WEEK 

2 AND THEN MAYBE HAD AN QCCASIQNAL CIGARETTE THE SECQND WEEK. 

3 SHE DIDN'T RECALL EXACTLY, BUT MQSTLY STQPPED FQR 

4 TWQ WEEKS. 

5 Q. AND YQU TQLD US YESTERDAY THAT MQST QF THE 

6 PHYSICAL SYMPTQMS QF WITHDRAWAL WQULD HAVE PEAKED IN THE 

7 FIRST CQUPLE QF DAYS AFTER SHE STQPPED SMQKING AND WQULD 

8 HAVE DECREASED THEREAFTER; IS THAT CQRRECT, SIR? 

9 A. THEY DQ PEAK WITHIN THE FIRST FEW DAYS, BUT 

10 SYMPTQMS, AND ESPECIALLY THE CRAVING FQR CIGARETTES, 

11 IRRITABILITY, THE DYSPHQRIA, THE MQQD DISTURBANCE CAN LAST 

12 QUITE A LQNG TIME. 

13 Q. SHE DID TESTIFY THAT SHE CQNTINUED TQ CRAVE 

14 CIGARETTES, DIDN'T SHE, SIR? 

15 A. YES. 

16 Q. BY THE END QF THE FIRST WEEK, SHE WQULD HAVE HAD 

17 VIRTUALLY NQ NICQTINE REMAINING IN HER BQDY; IS THAT 

18 CQRRECT, SIR? 

19 A. YES. 

20 Q. NQW, WE DISCUSSED ALSQ THAT AFTER THE 1989 QUIT 

21 ATTEMPT, MRS. WHITELEY MADE NQ ADDITIQNAL QUIT ATTEMPTS 

22 BETWEEN 19 — SERIQUS QUIT ATTEMPTS, AT LEAST, BETWEEN 1989 

23 AND 1998; IS THAT CQRRECT, SIR? 

24 A. YES. 

25 Q. NQW, IN THAT SPAN QF YEARS, MRS. WHITELEY BECAME 

26 PREGNANT WITH THREE QF HER CHILDREN; IS THAT CQRRECT, SIR? 

27 A. WELL, I DQN'T — SHE HAD HER FIRST CHILD BEFQRE 

28 THE FIRST QUIT ATTEMPT. I DQN'T REMEMBER HQW MANY MQRE 

JUDITH ANN QSSA, CSR NQ. 2310 
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1 
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CHILDREN SHE HAD. 

Q. QKAY. IS IT CQRRECT, DQCTQR, THAT WITH EACH 
SUCCESSIVE PREGNANCY, THAT MRS. WHITELEY WAS ADVISED BY HER 
QBSTETRICIAN, WHQ IS DR. RICHARDSQN, THAT SHE SHQULD ATTEMPT 
TQ QUIT SMQKING? 

A. I BELIEVE SQ. 

Q. DESPITE THAT ADVICE, MRS. WHITELEY REALLY NEVER 
EXPRESSED ANY DESIRE TQ QUIT SMQKING BETWEEN THE YEARS 1990 
AND 1998, DID SHE, DQCTQR? 

WELL, THE DEPQSITIQN QF HER SISTER INDICATES THAT 
^RESS A DESIRE TQ QUIT SMQKING AND SAID THAT SHE 
I'T. 

WHICH SISTER IS THAT, SIR? 

I'M NQT SURE. MS. — I'D HAVE TQ CHECK MY 

IS QNE SISTER NAMED CHRISTINE? 

REBECCA ENLQW AND CHRISTINE SPILQTRQ. 

I THINK IT WAS CHRISTINE SPILQTRQ. 

WE'LL TALK ABQUT THAT IN JUST A MQMENT. 

NQW, IN THQSE YEARS BETWEEN 1990 AND 1970, 

LEY DID TELL HER HUSBAND THAT IF SMQKING — 


10 

A. 

11 

SHE DID 

12 

JUST CQU 

13 

Q. 

14 

A. 

15 

NOTES . 

16 


17 

Q. 

18 

A. 

19 

Q. 

20 


21 

MRS. WHI 
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22 THE COURT: LET ME JUST INTERRUPT YOU. YOU SAID 

23 "IN THE YEARS BETWEEN 1990 AND 1970." 

24 MR. FURR: THANK YOU, YOUR HONOR. 

25 Q. BETWEEN 1990 AND 1997, MRS. WHITELEY DID TELL HER 

26 HUSBAND THAT IF SHE BELIEVED THAT SMOKING WAS BEGINNING TO 

27 AFFECT HER HEALTH, THAT SHE WOULD QUIT, DIDN'T SHE, SIR? 

28 A. I DIDN'T REMEMBER THAT SPECIFICALLY. 

JUDITH ANN OSSA, CSR NO. 2310 

1300 

1 Q. YOU DID READ MR. WHITELEY'S DEPOSITION IN THIS 

2 CASE, DIDN'T YOU, SIR? 

3 A. YES. 

4 Q. DO YOU RECALL THAT IN AND AROUND 1993, HE WAS 

5 ADVISED BY ONE OF HIS DOCTORS THAT HE WAS BEGINNING TO 

6 DEVELOP SYMPTOMS OF EMPHYSEMA THAT MIGHT BE RELATED TO HIS 

7 CIGARETTE SMOKING? 

8 A. I DON'T REMEMBER THE DATE, BUT I KNOW THAT HE WAS 

9 TOLD THAT HE WAS DEVELOPING LUNG PROBLEMS FROM SMOKING BY A 

10 PHYSICIAN. 

11 Q. AND DO YOU RECALL THAT AT THAT TIME, MR. WHITELEY 

12 TOLD MRS. WHITELEY ABOUT WHAT HIS DOCTOR HAD SAID AND ASKED 

13 HER TO AGAIN QUIT SMQKING WITH HIM? 

14 A. AGAIN, I DQN'T RECALL THE EXACT DATE, BUT 

15 SQMETHING LIKE THAT DID HAPPEN. 

16 Q. AND DQ YQU RECALL MRS. WHITELEY SAYING THAT: 

17 "I'M SQRRY THAT YQU'RE DEVELQPING HEALTH PRQBLEMS FRQM 

18 SMQKING, BUT I'M NQT. IF I BEGIN DEVELQPING HEALTH 

19 PRQBLEMS, I'LL QUIT"? DQ YQU RECALL THAT TESTIMQNY, DQCTQR? 

20 A. NQT EXACTLY, BUT IT CQULD WELL BE. 

21 Q. WHEN MRS. WHITELEY DEVELQPED BRQNCHITIS IN 1998, 

22 SHE DID QUIT SMQKING, DIDN'T SHE, DQCTQR? 

23 A. YES. 

24 Q. AND THAT'S THE SECQND SERIQUS QUIT ATTEMPT THAT 

25 WE HAVE QN THE BQARD; CQRRECT, SIR? 

26 A. YES. 

27 Q. AND IN 1998, WHEN SHE QUIT SMQKING AT LEAST TQ 

28 DATE, SHE QUIT SMQKING FQR GQQD; CQRRECT? 

JUDITH ANN QSSA, CSR NQ. 2310 

1301 

1 A. YES. 

2 Q. SHE HAS NQT RETURNED TQ CIGARETTE SMQKING; 

3 CQRRECT, DQCTQR? 

4 A. SQ FAR AS I KNQW. 

5 Q. YQU TESTIFIED YESTERDAY ABQUT CERTAIN TYPES QF 

6 SMQKERS WHQ YQU BELIEVE TQ BE SQ HEAVILY DEPENDENT THAT THEY 

7 CQNTINUE SMQKING CIGARETTES EVEN AFTER THEY DEVELQP A 

8 SERIQUS ILLNESS; CQRRECT, SIR? 

9 A. YES. 

10 Q. MRS. WHITELEY WQULD NQT FALL INTQ THAT CATEGQRY, 

11 WQULD SHE, SIR? 

12 A. WELL, THERE ARE DEGREES QF IT. SHE DIDN'T HAVE A 

13 SERIQUS ILLNESS PRIQR TQ THAT. SHE WAS ADVISED BY 

14 PHYSICIANS DURING HER PREGNANCY TQ STQP SMQKING, WHICH IS, 

15 TQ A LESSER DEGREE, THE SAME CQNCEPT. 

16 BUT I DQN'T RECALL ANY SMQKING-RELATED ACUTE 

17 ILLNESS UNTIL THE BRQNCHITIS EPISQDE. 

18 Q. MY QUESTIQN IS, SIR: MRS. WHITELEY DID NQT 

19 CQNTINUE SMQKING AFTER DEVELQPING A SERIQUS ILLNESS, DID 

20 SHE, SIR? 

21 A. SHE STQPPED SMQKING AT THAT TIME; THAT'S CQRRECT. 

22 Q. YQU TESTIFIED ALSQ YESTERDAY ABQUT CERTAIN 

23 SMQKERS WHQ ARE, IN YQUR QPINIQN, SQ DEPENDENT QN NICQTINE 

24 THAT AFTER THEY STQP SMQKING, THEY REQUIRE NICQTINE 
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REPLACEMENT, POSSIBLY FOR THEIR LIFE, TO AVOID RELAPSING. 

DO YOU RECALL THAT TESTIMONY, DOCTOR? 

A. YES. 

Q. NOW, MRS. WHITELEY DOES NOT FALL INTO THAT 
JUDITH ANN OSSA, CSR NO. 2310 

CATEGORY EITHER, DOES SHE, SIR? 

A. THAT'S CORRECT. 

Q. IN FACT, MRS. WHITELEY NEVER UTILIZED A NICOTINE 
REPLACEMENT AID IN HER EFFORTS TO QUIT SMOKING, DID SHE, 

SIR? 

A. NO. 

Q. INCLUDING IN 1998, WHEN SHE QUIT SMQKING, AT 
LEAST SO FAR, FQR GQQD; CQRRECT, DQCTQR? 

A. THAT'S CQRRECT. 

Q. AS WE DISCUSSED, MRS. WHITELEY HAS TESTIFIED TQ 
TWQ SERIQUS QUIT ATTEMPTS BETWEEN 1972 AND 1998; CQRRECT, 
SIR? 

A. YES. 

Q. AND I BELIEVE YQU TQLD ME AT YQUR DEPQSITIQN 
THAT — DURING YQUR DEPQSITIQN THAT THAT'S REALLY NQT A LQT 
QF SERIQUS QUIT ATTEMPTS FQR A SMQKER, IS IT, DQCTQR? 

A. WELL, I'M NQT SURE QF THE CQNTEXT QF THE 
QUESTIQN. IN TERMS QF THE AVERAGE, IT'S LESS THAN THE 
AVERAGE NUMBER THAT PEQPLE MAKE BEFQRE THEY QUIT. 

Q. DQCTQR, DQ YQU STILL HAVE YQUR DEPQSITIQN UP 
THERE, SIR? 

A. YES. 

MR. FURR: YQUR HQNQR, I WQULD PRQPQSE TQ READ 

FRQM DR. BENQWITZ' DEPQSITIQN, PAGE 52, LINE 21 THRQUGH PAGE 
53, LINE 6. 

MS. CHABER: THAT'S FINE. NQ QBJECTIQN. 

THE CQURT: YQU MAY READ. 

MR. FURR: Q. DR. BENQWITZ, PLEASE TELL ME IF 

JUDITH ANN QSSA, CSR NQ. 2310 

THE FQLLQWING QUESTIQNS WERE ASKED AND ANSWERS GIVEN. 

"QUESTIQN: NQW, TQ YQUR KNQWLEDGE, HQW MANY 

SERIQUS QUIT ATTEMPTS DID MRS. WHITELEY MAKE 
BETWEEN 1972 AND 1998? 

"ANSWER: TWQ. 

"QUESTIQN: TWQ. THAT'S REALLY NQT VERY MANY, 

IS IT, DR. BENQWITZ? 

"ANSWER: WELL, I THINK SHE WQULD HAVE DQNE 

BETTER HAD SHE DQNE — HAD SHE DQNE MQRE. BUT I 
THINK CERTAINLY THEY WERE SERIQUS. FIRST QNE SHE 
WENT TWQ WEEKS, SEEMED TQ BE PRETTY MQTIVATED TQ 
TRY TQ QUIT AND HAD GREAT DIFFICULTY. SO IT 
WASN'T A LQT QF QUIT ATTEMPTS, BUT IT WAS A 
SERIQUS QNE." 

THAT'S YQUR TESTIMQNY, SIR? 

A. YES. 

Q. LET ME ASK YQU SQME QUESTIQNS ABQUT MQTIVATIQN. 

WE TALKED A LITTLE BIT YESTERDAY ABQUT THE IMPQRTANCE QF 
MQTIVATIQN IN ATTEMPTS TQ QUIT SMQKING. 

DQ YQU RECALL THAT, DQCTQR? 

A. YES. 

Q. IN THE PASSAGE QF YQUR DEPQSITIQN THAT WE JUST 
READ, YQU INDICATED THAT YQU BELIEVE MRS. WHITELEY SEEMED TQ 
BE PRETTY MQTIVATED IN HER EFFQRTS TQ QUIT SMQKING; CQRRECT? 
A. YES. 

Q. NQW, WHEN A SMQKER TELLS YQU THAT THEY WQULD LIKE 
TQ QUIT SMQKING, IT'S DIFFICULT FQR A DQCTQR TQ ASCERTAIN 
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THE SINCERITY OF THAT SMOKER OR HOW MOTIVATED THAT SMOKER 

JUDITH ANN OSSA, CSR NO. 2310 

TRULY IS; CORRECT, SIR? 

A. THERE ARE SOME SORTS OF QUESTIONS YOU CAN ASK, 

BUT YOU CAN'T BE SURE UNTIL THEY TRY TO QUIT. 

Q. YQU WQULD AGREE THAT JUST BASED UPQN THE 
PATIENT'S EXPRESSIQN THAT THEY WQULD LIKE TQ QUIT SMQKING, 
IT'S DIFFICULT FQR A DQCTQR TQ ASCERTAIN HQW MOTIVATED THEY 
ACTUALLY ARE? 

A. RIGHT. THE QUESTIQN IS WHAT THEY DQ NEXT AFTER 
THEY SAY THEY WQULD LIKE TQ QUIT. 

Q. THAT'S WHAT I WANT TQ TALK TQ YQU ABQUT. 

THERE ARE SQME FACTQRS THAT DQCTQRS CAN LQQK AT 
WITH RESPECT TQ WHAT THE PATIENT DQES NEXT TQ DETERMINE 
WHETHER QR NQT — QR I SHQULD SAY, TQ ASSESS HQW MQTIVATED 
THAT PATIENT IS TQ STQP SMQKING; CQRRECT, SIR? 

A. YES. 

Q. FQR EXAMPLE, QNE QF THE FACTQRS THAT A DQCTQR CAN 

LQQK AT IS TQ DETERMINE WHETHER THE SMQKER IS WILLING TQ DQ 
THINGS THAT ARE INCQNVENIENT FQR THE SMQKER QR TQ PUT 
THEMSELVES QUT SQMEHQW IN THEIR EFFQRTS TQ QUIT SMQKING? 

A. YES. 

Q. AN EXAMPLE QF THAT WQULD BE WHETHER THE SMQKER 
WAS WILLING TQ ATTEND A SMQKING CESSATIQN CLINIC, AND 
PERHAPS PAY MQNEY FQR ASSISTANCE IN STQPPING SMQKING; 
CQRRECT? 

A. YES. 

Q. NQW, IN EITHER QUIT ATTEMPT, '89 QR '98, 

MRS. WHITELEY DID NQT ATTEND ANY SMQKING CESSATIQN CLINIC, 
DID SHE, SIR? 

JUDITH ANN QSSA, CSR NQ. 2310 

A. NQ. 

Q. SHE DID NQT PUT HERSELF QUT IN TERMS QF ACTUALLY 
PAYING FQR ANY ASSISTANCE IN HER EFFQRTS TQ QUIT SMQKING, 

DID SHE, SIR? 

A. NQ. 

Q. NQW, ANQTHER FACTQR THAT DQCTQRS CAN LQQK AT TQ 
EVALUATE THE SINCERITY QF THE PATIENT'S STATED INTENTIQN TQ 
QUIT SMQKING IS WHETHER QR NQT THAT PATIENT IS WILLING TQ 
SEEK ASSISTANCE IN THE FQRM QF CQUNSELING IN HER EFFQRTS TQ 
QUIT SMQKING; CQRRECT, SIR? 

A. YES. 

Q. NQW, MRS. WHITELEY NEVER SQUGHT ANY CQUNSELING IN 
HER EFFQRT TQ QUIT SMQKING, DID SHE, SIR? 

A. NQ. 

Q. I BELIEVE THAT ANQTHER WAY THAT DQCTQRS CAN 
ASSESS THE SINCERITY QF A SMQKER'S MQTIVATIQN TQ STQP 
SMQKING IS WHETHER QR NQT THAT PATIENT IS WILLING TQ UTILIZE 
NICQTINE REPLACEMENT THERAPY IN THAT EFFQRT; CQRRECT, SIR? 

A. YES. 

Q. AND MRS. WHITELEY NEVER UTILIZED ANY TYPE QF 
NICQTINE REPLACEMENT; CQRRECT? 

A. THAT'S CQRRECT. 

Q. WE TALKED ABQUT CQUNSELING, BUT QN A MQRE GENERAL 
LEVEL, ANQTHER FACTQR THAT DQCTQRS CAN LQQK AT TQ DETERMINE 
THE SINCERITY QF SQMEQNE'S MQTIVATIQN TQ QUIT SMQKING IS 
WHETHER THAT PATIENT SEEKS MEDICAL ASSISTANCE IN GENERAL IN 
THE EFFQRT TQ STQP SMQKE; IS THAT CQRRECT, SIR? 

A. YES. 

JUDITH ANN QSSA, CSR NQ. 2310 
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1 Q. AND MRS. WHITELEY NEVER SOUGHT ANY MEDICAL 

2 ASSISTANCE IN HER EFFORT TO STOP SMOKING, DID SHE? 

3 A. NO. 

4 Q. DR. BENOWITZ, YOU DON'T BELIEVE THAT 

5 MRS. WHITELEY — I'M SORRY. LET ME START AGAIN. 

6 WE TALKED ABOUT COGNITIVE ABILITIES YESTERDAY. 

7 DO YOU RECALL THAT? 

8 A. YES. 

9 Q. THE ABILITY TO RECEIVE, UNDERSTAND AND THINK 

10 ABOUT INFORMATION; IS THAT FAIR? 

11 A. YES. 

12 Q. YOU DON'T BELIEVE THAT MRS. WHITELEY HAD ANY TYPE 

13 OF COGNITIVE PROBLEM THAT WOULD HAVE PREVENTED HER FROM 

14 SEEING AND UNDERSTANDING THE WARNINGS THAT APPEAR ON THE 

15 SIDE OF CIGARETTE PACKS, DO YOU, SIR? 

16 A. NO. 

17 Q. DR. BENOWITZ, SMOKING CIGARETTES DOES NOT CAUSE A 

18 SMOKER TO LOSE THE ABILITY TO BE RESPONSIBLE FOR THEIR OWN 

19 ACTIONS, DOES IT? 

20 A. CORRECT. 

21 Q. I WANT TO CHANGE A LITTLE BIT THE FOCUS, DOCTOR, 

22 AND TALK TO YOU ABOUT MRS. WHITELEY'S ABILITY TO STOP USING 

23 OTHER ADDICTING SUBSTANCES. 

24 NOW, DOCTOR, IS IT CORRECT THAT MRS. WHITELEY 

25 SMOKED MARIJUANA FOR SOME PERIOD OF TIME IN HER LIFETIME? 

26 A. YES. 

27 Q. AND YOUR IMPRESSION IS THAT SHE SMOKED MARIJUANA 

28 ON A REGULAR BASIS; CORRECT, SIR? 

JUDITH ANN OSSA, CSR NO. 2310 
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1 A. YES. ALTHOUGH I GUESS THERE'S BEEN SOME 

2 DISCUSSION WITHIN DEPOSITIONS AS TO WHAT THAT REGULAR BASIS 

3 WAS ABOUT, MEANING MORE THAN ONCE A MONTH. 

4 I THINK SHE SMOKED ONCE A WEEK OR EVERY FEW DAYS 

5 OR SOMETHING LIKE THAT. 

6 Q. AND THE DESCRIPTION YOU USED WHEN YOU DESCRIBED 

7 HER MARIJUANA SMOKING WAS SHE SMOKED ON A REGULAR BASIS; 

8 CORRECT, SIR? 

9 A. YES. 

10 Q. DR. BENOWITZ, YOU DO BELIEVE THAT MARIJUANA CAN 

11 BE ADDICTING, DON'T YOU, SIR? 

12 A. IT CAN BE. BUT IT'S MUCH LESS LIKELY TO BE THAN 

13 MOST OTHER ADDICTING DRUGS. A VERY SMALL PERCENTAGE OF 

14 MARIJUANA USERS BECOME ADDICTED. 

15 Q. THE WORLD HEALTH ORGANIZATION THAT WE HAVE TALKED 

16 ABOUT A BIT LISTS MARIJUANA AS A DEPENDENCE-PRODUCING 

17 SUBSTANCE, DOESN'T IT, SIR? 

18 A. YES. BUT THE VAST MAJORITY OF MARIJUANA SMOKERS 

19 SMOKE OCCASIONALLY AND DO NOT FIT A PATTERN OF COMPULSIVE 

20 DEPENDENT USE, AS WOULD NICOTINE OR COCAINE. 

21 Q. THE DSM-IV THAT YOU AND MS. CHABER TALKED ABOUT 

22 YESTERDAY ALSO LISTS MARIJUANA AS A DEPENDENCE-PRODUCING 

23 SUBSTANCE, DOESN'T IT, SIR? 

24 A. YES, IT IS LISTED, BUT IT'S UNCOMMON. 

25 Q. AND YOU WOULD AGREE THAT MARIJUANA SATISFIES THE 

26 THREE PRIMARY CRITERIA FROM THE 1989 SURGEON GENERAL'S 

27 REPORT FOR BEING AN ADDICTIVE SUBSTANCE; CORRECT, SIR? 

28 A. WELL, IT CAN. ONE OF THE CRITERIA IS COMPULSIVE 

JUDITH ANN OSSA, CSR NO. 2310 

1308 

1 USE OR DIFFICULTY CONTROLLING DRUG USE. THAT'S THE ONE THAT 

2 IS NOT MET BY MOST MARIJUANA USERS. 

3 MOST MARIJUANA USERS USE IT OCCASIONALLY, AT A 
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PARTY OR WITH FRIENDS OR TO RELAX, BUT THEY'RE NOT COMPELLED 
TO USE IT ON A REGULAR BASIS THE WAY THAT PEOPLE SMOKE 
CIGARETTES. IT'S MUCH DIFFERENT. 

Q. IS IT CORRECT, SIR, THAT MRS. WHITELEY STOPPED 
SMOKING MARIJUANA WITHOUT ANY MEDICAL ASSISTANCE? 

A. AS DO MOST PEOPLE WHEN THEY STOP MARIJUANA. 

Q. BUT IT IS CORRECT THAT MRS. WHITELEY STOPPED 

USING MARIJUANA WITHOUT ANY TYPE OF MEDICAL ASSISTANCE, 

ISN'T IT? 

A. YES. 

Q. YOU AND MS. CHABER ALSO TALKED A LITTLE BIT 
YESTERDAY ABOUT THE POTENTIAL FOR MARIJUANA SMOKING TO CAUSE 
LUNG CANCER; CORRECT, SIR? 

A. YES. 

Q. DR. BENOWITZ, IT'S VERY UNUSUAL FOR A SMOKER TO 
GET LUNG CANCER UNDER THE AGE OF 40, ISN'T IT, SIR? 

A. IT'S UNUSUAL, BUT IT'S WELL-DOCUMENTED. 

AND IT'S ALSO A FUNCTION OF HOW EARLY IN LIFE YOU 
START SMOKING. IF YOU START SMOKING CIGARETTES WHEN YOU'RE 
EIGHT YEARS OLD, THEN BY AGE 38, YOU'RE A 30-YEAR SMOKER, 

FOR EXAMPLE. 

Q. IN YOUR PRACTICE AS A PHYSICIAN, DOCTOR, YOU'VE 
NEVER SEEN A CASE OF PRIMARY LUNG CANCER IN AN INDIVIDUAL 
UNDER 40 YEARS OLD, HAVE YOU, SIR? 

A. NO. BUT MY PRIMARY PRACTICE IS NOT LUNG CANCER. 
JUDITH ANN OSSA, CSR NO. 2310 

BUT IN MY INTERNAL MEDICINE PRACTICE, I DON'T 
RECALL SUCH A PATIENT. 

Q. DR. BENOWITZ, IS IT CORRECT THAT WHEN A PHYSICIAN 
SEES A PATIENT WITH LUNG CANCER DIAGNOSED UNDER THE AGE OF 
40 YEARS OLD, THAT IT RAISES THE ISSUE OF WHETHER THERE IS 
SOME OTHER RISK FACTOR OTHER THAN SMOKING THAT HAS CAUSED OR 
CONTRIBUTED TO THAT LUNG CANCER? 

A. I THINK THAT THAT QUESTION COULD BE ASKED WITH 
ANY LUNG CANCER. 

BUT CERTAINLY THE VAST MAJORITY OF PEOPLE WHO 
HAVE LUNG CANCERS AT ANY AGE ARE SMOKERS. 

Q. YOU WOULD CERTAINLY AGREE THAT THAT'S A CORRECT 
STATEMENT WHEN THE PATIENT DEVELOPS LUNG CANCER UNDER THE 
AGE OF 40, WOULDN'T YOU, SIR? 

A. THAT THE CONCERN ABOUT THE CAUSE — 

Q. THAT THERE'S SOME OTHER RISK FACTOR. 

A. I THINK, IF I UNDERSTAND THE QUESTION CORRECTLY, 
THAT IS AN ISSUE THAT COMES UP VIRTUALLY AT ANY AGE. WHAT 
IS THE CAUSE OF CANCER? 

MY IMPRESSION IS THAT THE VAST MAJORITY OF LUNG 
CANCERS IN PEOPLE UNDER 40 ARE DUE TO CIGARETTE SMOKING. 

MR. FURR: YOUR HONOR, I WOULD PROPOSE TO READ 
FROM DR. BENOWITZ' DEPOSITION, PAGE 205, LINES 2 THROUGH 13. 

MS. CHABER: I THINK IT GOES TO 14. 

MR. FURR: I MEANT TO SAY 14. 

MS. CHABER: THAT'S WHAT I THOUGHT. 

NO OBJECTION. 

MR. FURR: Q. DR. BENOWITZ, IS IT CORRECT, 

JUDITH ANN OSSA, CSR NO. 2310 

DURING YOUR DEPOSITION, THE FOLLOWING QUESTIONS WERE ASKED 
AND THE ANSWERS GIVEN: 

"QUESTION: EVEN IN SOMEONE WHO IS A REGULAR 

SMOKER, IS IT SURPRISING, UNUSUAL, THAT ONE 

DEVELOPS CANCER AT THE AGE OF 38? 

"ANSWER: YES, IT'S IN — WITH SMOKERS, THE RISK 
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STILL ACCELERATES GREATLY WITH AGE, AND IT'S 
UNUSUAL TO GET LUNG CANCER UNDER 40 YEARS OLD, 
EVEN A SMOKER. 

"QUESTION: WHEN ONE DOES GET CANCER UNDER 40 

YEARS OLD, IT LEADS TO THE QUESTION OF WHETHER 
THERE ARE OTHER RISK FACTORS THAT CAUSED OR 
CONTRIBUTED TO THE DEVELOPMENT, CORRECT? 

"ANSWER: I'M SURE THERE WAS SOME OTHER RISK 

FACTOR, BUT NO MATTER WHAT THE RISK FACTOR IS, 
INTERACTING WITH SMOKING WILL MAKE IT WORSE." 

THAT WAS YOUR TESTIMONY; CORRECT, SIR? 

A. YES. 

Q. DR. BENOWITZ, AM I CORRECT THAT YOUR OPINION IS 
THAT, IF SMOKED IN SUFFICIENT AMOUNTS, THE EVIDENCE SUGGESTS 
THAT MARIJUANA SMOKING CAN CAUSE LUNG CANCER? 

A. YES. 

Q. AND YOUR OPINION IS THAT IF ONE WERE TO SMOKE A 
COMPLETE MARIJUANA JOINT, IT WOULD RESULT IN THE SAME 
CARCINOGEN EXPOSURE TO YOUR LUNGS AS SMOKING AROUND FIVE 
CIGARETTES; CORRECT, SIR? 

A. YES. I SAID FIVE IN MY DEPOSITION. I'VE 
ACTUALLY REVIEWED DATA SINCE THEN. AND OTHER PEOPLE HAVE 
JUDITH ANN OSSA, CSR NO. 2310 

CITED AROUND FOUR, BUT FOUR TO FIVE. 

Q. OKAY. IS IT CORRECT, DR. BENOWITZ, THAT THE 
LEADING EXPERT IN THE UNITED STATES ON WHETHER MARIJUANA 
SMOKING CAUSES RESPIRATORY EFFECTS, INCLUDING LUNG CANCER, 

IS DR. TASHKIN AT UCLA? 

A. WELL, HE CERTAINLY IS ONE OF THE MOST WELL-KNOWN 
AND PRODUCTIVE RESEARCHERS IN THAT AREA, YES. 

Q. DR. BENOWITZ, ALCOHOL IS AN ADDICTING SUBSTANCE, 
ISN'T IT, SIR? 

A. YES. 

Q. AND PEOPLE WHO BECOME ADDICTED TO ALCOHOL ARE 
WHAT WE CALL AN ALCOHOLIC; IS THAT CORRECT, SIR? 

A. YES. 

Q. YOU DO KNOW THAT MRS. WHITELEY HAD AN EXTENSIVE 
HISTORY OF ALCOHOL USE, DON'T YOU, SIR? 

A. YES. 

Q. YOU KNOW THAT HAVING READ THE DEPOSITIONS. 

YOU KNOW THAT MRS. WHITELEY'S SISTER CLAIMED THAT 
SHE DRANK UP TO A CASE OF BEER PER DAY, DON'T YOU, SIR? 

A. THAT WAS ONE STATEMENT. 

OTHER STATEMENTS HAD HER DRINKING A SIX-PACK A 
DAY OR LESS. THERE WAS A NUMBER OF DIFFERENT OPINIONS ABOUT 
THAT. 

Q. HAVING READ MR. WHITELEY'S DEPOSITION, YOU KNOW 
THAT HER HUSBAND DESCRIBED MRS. WHITELEY AS AN ALCOHOLIC, 
DON'T YOU, SIR? 

A. I DON'T RECALL IF IT WAS THAT TERM, BUT CERTAINLY 
THERE WAS ALCOHOL ABUSE AS A PROBLEM. 

JUDITH ANN OSSA, CSR NO. 2310 

Q. AND YOU, DR. BENOWITZ, BELIEVE THAT MRS. WHITELEY 
WAS AN ALCOHOLIC AT ONE POINT IN HER LIFE, DON'T YOU, SIR? 

A. I THINK SHE WAS DEPENDENT ON ALCOHOL; THAT'S 

RIGHT. 

I DON'T KNOW HOW DISRUPTIVE IT WAS TO HER 
LIFE-STYLE, BUT CERTAINLY SHE SEEMED TO BE DRINKING QUITE 
HEAVILY QN A REGULAR BASIS. 

Q. AND YQU'VE TQLD US THAT WHEN YQU USED THE WQRD 
"DEPENDENT," YOU USE THAT WORD SYNONYMOUSLY WITH THE WORD 
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"ADDICTIVE"; IS THAT CORRECT, SIR? 

A. NOW, GENERALLY, WITH ALCOHOLISM, THERE IS AN 
ISSUE THAT IS IMPLIED ABOUT SOME DISRUPTION OF PERSONAL LIFE 
THAT GOES ALONG WITH IT. 

AND THAT'S THE PART THAT I DON'T KNOW ABOUT. BUT 
CERTAINLY, IN TERMS OF CONSUMPTION LEVEL, IT DOES SEEM LIKE 
SHE HAD A DEPENDENCE ON ALCOHOL. 

Q. HAVING READ BOTH MRS. WHITELEY'S DEPOSITION AND 
MR. WHITELEY'S DEPOSITION, SIR, ISN'T IT CORRECT THAT THEY 
TESTIFIED THAT HER USE OF ALCOHOL WAS BEGINNING TO DISRUPT 
THEIR LIFE IN THAT IT WAS CAUSING DIFFICULTIES BETWEEN THEM 
IN GETTING ALONG, AND THAT THEY WERE ARGUING MORE THAN THEY 
THOUGHT THEY SHOULD? 

A. I THINK THAT WAS ACTUALLY WHAT LED THEM TO STOP. 

Q. WHEN MRS. WHITELEY STOPPED USING ALCOHOL, SHE 
STOPPED WITHOUT USING ANY MEDICAL ASSISTANCE, DIDN'T SHE, 
SIR? 

A. SO FAR AS I KNOW, YES. 

Q. YOU TOLD US YESTERDAY THAT COCAINE IS ALSO AN 
JUDITH ANN OSSA, CSR NO. 2310 


ADDICTIVE SUBSTANCE, ISN'T IT, SIR? 

A. YES. 

Q. IT MEETS THE SURGEON GENERAL'S 1988 CRITERIA FOR 
AN ADDICTIVE SUBSTANCE, DOESN'T IT, SIR? 

A. YES. 

Q. IT'S LISTED AS AN ADDICTIVE SUBSTANCE BY — I 
SHOULD SAY SUBSTANCE OF DEPENDENCE BY BOTH THE WORLD HEALTH 
ORGANIZATION AND DSM-IV, ISN'T IT, SIR? 

A. YES. 

Q. YOU KNOW MRS. WHITELEY HAD SOME HISTORY OF 
COCAINE USE, DON'T YOU, SIR? 

A. YES. IT DOESN'T SEEM LIKE IT WAS VERY MUCH, BUT 
SHE DID HAVE SOME EXPOSURE TO IT. 

Q. AND YOU KNOW THAT SHE WAS ABLE TO STOP USING 
COCAINE WITHOUT ANY MEDICAL ASSISTANCE, WASN'T SHE, SIR? 

A. WELL, SO FAR AS I CAN TELL, HER USE OF COCAINE 
WAS NOT AN ADDICTIVE PATTERN. IT SEEMED LIKE SHE WAS DOSED 
WITH COCAINE ON A FEW OCCASIONS BY HER HUSBAND BUT WAS NOT A 
COMPULSIVE USER OF COCAINE. 

Q. WHAT DO YOU MEAN BY "SHE WAS DOSED WITH COCAINE 
BY HER HUSBAND"? 

A. HE WAS THE PRIMARY COCAINE USER, AND THAT HE 
EITHER INJECTED HER SOMETIMES OR PROVIDED HER WITH COCAINE. 

BUT IT WAS INFREQUENT BEHAVIOR FOR HER; MAYBE 
MORE OF A PROBLEM FOR HIM. 

BUT IT'S MY IMPRESSION FROM VARIOUS TESTIMONY 
THAT SHE WAS NEVER A REGULAR COCAINE USER. IT WAS ONLY 
EPISODIC. 

JUDITH ANN OSSA, CSR NO. 2310 


Q. TO BE FAIR, YOU'RE NOT REFERRING TO HER CURRENT 
HUSBAND, LEONARD WHITELEY, ARE YOU, SIR? 

A. NO. I'M REFERRING TO, I THINK, HER SECOND 
HUSBAND, MR. EMHOFF. 

Q. WHO IS DECEASED NOW? 

A. YES. 

Q. BE THAT AS IT MAY, DOCTOR, YOU'RE NOT AWARE OF 
MRS. WHITELEY HAVING TO OBTAIN ANY MEDICAL ASSISTANCE TO 
STOP USING COCAINE, ARE YOU, SIR? 

A. NO. 

Q. DURING HER LIFETIME, DOCTOR, MRS. WHITELEY USED 
OTHER SUBSTANCES THAT ARE CONSIDERED TO BE ADDICTING, DIDN'T 
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13 SHE, SIR? 

14 A. YES. 

15 Q. FOR EXAMPLE, YOU KNOW THAT DURING HER LIFETIME 

16 MRS. WHITELEY USED LSD; CORRECT, SIR? 

17 A. YES. ALTHOUGH, AGAIN, MY UNDERSTANDING IS THAT 

18 IT WAS NOT VERY FREQUENT. IT WAS OCCASIONAL USE. IT WAS 

19 NOT USED IN A COMPULSIVE WAY. 

20 Q. LSD IS CONSIDERED TO BE A DEPENDENCE-PRODUCING 

21 SUBSTANCE, ISN'T IT, SIR? 

22 A. IT CAN BE. 

23 Q. AND YOU KNOW THAT MRS. WHITELEY NEVER REQUIRED 

24 ANY TYPE QF MEDICAL ASSISTANCE IN STQPPING HER LSD USE; IS 

25 THAT CQRRECT, SIR? 

26 A. THAT'S CQRRECT. 

27 Q. IS IT ALSQ CQRRECT THAT AT SQME PQINT IN HER LIFE 

28 MRS. WHITELEY USED AMPHETAMINES? 

JUDITH ANN QSSA, CSR NQ. 2310 
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1 A. YES. THERE WAS SQME CQNFUSIQN ABQUT THAT IN THE 

2 VARIQUS REPQRTS, BUT I THINK SHE DID USE AMPHETAMINES. 

3 AGAIN, I SAW NQ EVIDENCE THAT SHE USED IT QN A 

4 REGULAR QR CQMPULSIVE BASIS. 

5 Q. AMPHETAMINES ARE CQNSIDERED TQ BE ADDICTING 

6 SUBSTANCES, AREN'T THEY, SIR? 

7 A. YES. 

8 Q. MRS. WHITELEY NEVER REQUIRED ANY TYPE QF MEDICAL 

9 ASSISTANCE IN STQPPING HER USE QF AMPHETAMINES, DID SHE, 

10 SIR? 

11 A. NQ. BUT I DQN'T — I SAW NQ EVIDENCE THAT SHE 

12 WAS REALLY ADDICTED QR DEPENDENT QN AMPHETAMINES EITHER. 

13 Q. DR. BENQWITZ, WQULD YQU AGREE THAT MRS. WHITELEY 

14 HAD THE — I'M SQRRY. LET ME BACK UP QNE STEP. 

15 YQU TALKED YESTERDAY ABQUT ADDICTIVE SUBSTANCES 

16 CAUSING DQPAMINE RELEASE. 

17 DQ YQU RECALL THAT, SIR? 

18 A. YES. 

19 Q. AS I UNDERSTQQD YQUR TESTIMQNY, DQCTQR, YQU WERE 

20 USING THAT TQ DESCRIBE PART QF THE MECHANISM BY WHICH 

21 ADDICTIVE SUBSTANCES CAUSE THEIR DEPENDENCE; IS THAT 

22 CQRRECT, SIR? 

23 A. YES. 

24 Q. AND IS IT CQRRECT THAT ALCQHQL, CQCAINE, AND 

25 AMPHETAMINES CAUSE DQPAMINE RELEASE? 

26 A. YES. 

27 Q. WQULD YQU AGREE, DQCTQR, THAT MRS. WHITELEY HAS 

28 DEMQNSTRATED THE ABILITY TQ USE ADDICTIVE SUBSTANCES, 

JUDITH ANN QSSA, CSR NQ. 2310 

1316 

1 INCLUDING SUBSTANCES THAT CAUSE DQPAMINE RELEASE, AND STQP 

2 USING THQSE SUBSTANCES WHEN SHE CHQSE TQ DQ SQ? 

3 A. YES. 

4 Q. DR. BENQWITZ, WILL YQU PLEASE EXPLAIN TQ THE JURY 

5 WHAT THE AMERICAN PSYCHIATRIC ASSQCIATIQN IS. 

6 A. IT'S THE MAIN PRQFESSIQNAL QRGANIZATIQN FQR 

7 PSYCHIATRISTS. 

8 Q. THE AMERICAN PSYCHIATRIC ASSQCIATIQN, IN YQUR 

9 QPINIQN, IS A PRESTIGIQUS AND RESPECTED SCIENTIFIC GRQUP, 

10 ISN'T IT, SIR? 

11 A. YES. 

12 Q. AND YQU AND MS. CHABER TALKED ABQUT THIS 

13 YESTERDAY, BUT THE AMERICAN PSYCHIATRIC ASSQCIATIQN 

14 PUBLISHES A BQQK TITLED "THE DIAGNQSTIC AND STATISTICAL 

15 MANUAL FQR MENTAL DISQRDERS"; IS THAT CQRRECT, SIR? 
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A. 

Q. 

ABOUT YESTERDAY; CORRECT? 

A. YES. 

Q. IT'S A BOOK THAT GETS UPDATED PERIODICALLY, 
DOESN'T IT, SIR? 

A. YES. 

Q. WE ARE NOW UP TO DSM-IV; IS THAT CORRECT, SIR? 

A. YES. 

Q. ESSENTIALLY, WHAT THE MATERIAL IS THAT IS 
CONTAINED IN THE DSM-IV ARE THE CRITERIA THAT PSYCHIATRISTS 
USE FOR DIAGNOSING VARIOUS MENTAL AND PSYCHOLOGICAL 
CONDITIONS; IS THAT CORRECT, SIR? 

JUDITH ANN OSSA, CSR NO. 2310 


A. YES. 

Q. AND YOU AND MS. CHABER YESTERDAY APPLIED THE 
CRITERIA OF THE DSM-IV TO MRS. WHITELEY TO EVALUATE HER 
NICOTINE DEPENDENCE; IS THAT CORRECT, SIR? 

A. WELL, THAT WAS DONE. 

BUT MAINLY, WHAT I WAS TRYING TO DESCRIBE IS THE 
INADEQUACY OF THE DSM-IV AS THE QUESTIONS ARE SET UP FOR 
NICOTINE ADDICTION. 

I THINK THAT IT'S NOT A GOOD INSTRUMENT. IT'S 
MORE DESIGNED FOR OTHER DEPENDENCIES. 

Q. LET ME SORT THOSE TWO OUT, IF I COULD. 

YOU AND MS. CHABER DID ATTEMPT TO APPLY THE 
CRITERIA OF THE DSM-IV TO MRS. WHITELEY; CORRECT, SIR? 

A. YES. WHAT I SAID IS IF YOU LOOK AT THE ESSENCE 
OF THE QUESTION AND YOU REPHRASE IT IN A WAY THAT'S RELEVANT 
TO SMOKERS, THAT MS. WHITELEY WOULD, IN FACT, MEET MANY OF 
THE CRITERIA. 

Q. WELL, BEFORE WE GET TO THAT, YOU TESTIFIED THAT 
THE DSM-IV IS NOT WIDELY USED TO ASSESS NICOTINE DEPENDENCE, 
DIDN'T YOU, SIR? 

A. I SAID THAT AMONG PEOPLE INVOLVED IN THE SMOKING 
FIELD, THAT IT'S NOT — IT HAS BEEN USED, BUT THE MOST 
WIDELY USED INSTRUMENT IS THE FAGERSTROM DEPENDENCE 
QUESTIONNAIRE. 

DSM-IV HAS BEEN USED AND THERE HAVE BEEN 
CRITICISMS OF IT. I HAVE PUBLISHED CRITICISMS MYSELF. I 
THINK IT'S NOT SENSITIVE FOR THE REASONS I DESCRIBED 
YESTERDAY. 

JUDITH ANN OSSA, CSR NO. 2310 

Q. DOCTOR, ARE YOU FAMILIAR WITH THE AMERICAN 
SOCIETY OF ADDICTION PSYCHIATRISTS? 

A. YES. 

Q. YOU ARE NOT A MEMBER OF THE AMERICAN SOCIETY OF 
ADDICTION PSYCHIATRISTS, ARE YOU, SIR? 

A. NO. I'VE SPOKEN AT THEIR MEETINGS ABOUT NICOTINE 
ADDICTION, BUT I'M NOT A MEMBER. 

Q. YOU DO KNOW, DON'T YOU, DOCTOR, THAT THE AMERICAN 
SOCIETY OF ADDICTION PSYCHIATRISTS ASSESSES PATIENTS FOR 
NICOTINE DEPENDENCE USING THE CRITERIA IN DSM-IV, DON'T YOU, 
SIR? 

A. YES. BUT I THINK THE OTHER PERSPECTIVE IS THAT 
MOST SMOKING TOBACCO ADDICTION IS NOT DEALT WITH BY 
PSYCHIATRISTS. SMOKERS ARE NOT USUALLY THOUGHT TO BE 
PSYCHIATRIC PATIENTS. 

THEY CAN BE, IF THEY HAVE OTHER PSYCHIATRIC 
CONDITIONS, BUT MOST TREATMENT IS DONE BY EITHER PRIMARY 
CARE PHYSICIANS OR PSYCHOLOGISTS. 
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AND MOST PEOPLE IN THE FIELD HAVE BEEN USING THE 
FAGERSTROM. THERE ARE A FEW PSYCHIATRISTS WHO HAVE BEEN 
INVOLVED IN SMOKING ADDICTION, BUT NOT VERY MANY, ACTUALLY. 

SO I DON'T CHALLENGE THE FACT THAT DSM-IV IS USED 
BY SOME PEOPLE, BUT IT IS NOT THE PREDOMINANT INSTRUMENT 
THAT HAS BEEN USED BY CLINICIANS AND RESEARCHERS. 

MR. FURR: YOUR HONOR, I MOVE TO STRIKE AS 

NONRESPONSIVE THAT ANSWER AFTER THE WORD "YES." 

THE COURT: YES. I'LL LEAVE THE ANSWER "YES" IN 

AND STRIKE THE BALANCE AS NOT RESPONSIVE. 

JUDITH ANN OSSA, CSR NO. 2310 

MR. FURR: Q. DR. BENOWITZ, YOU'RE FAMILIAR, 

SIR, WITH THE AMERICAN SOCIETY OF ADDICTION MEDICINE 
SPECIALISTS, AREN'T YOU? 

A. YES. 

Q. ALTHOUGH YOU HAVE LECTURED TO THEM, YOU'RE NOT A 
MEMBER OF THE AMERICAN SOCIETY OF ADDICTION MEDICINE 
SPECIALISTS, ARE YOU, SIR? 

A. THAT'S CORRECT. 

Q. IS IT CORRECT THAT THE AMERICAN SOCIETY OF 
ADDICTION MEDICINE SPECIALISTS ASSESSES NICOTINE DEPENDENCE 
BY USING THE CRITERIA IN THE DSM-IV? 

A. WELL, I KNOW MANY WHO DO OTHERWISE. I'M SURE 
SOME DO, BUT I CAN'T GENERALIZE IT TO ALL OF THEM. I KNOW 
MANY WHO DON'T. 

Q. DOCTOR, LET ME HAND YOU WHAT'S BEEN MARKED FOR 
IDENTIFICATION AS DEFENDANTS' EXHIBIT 5837, AND ASK YOU TO 
TAKE A LOOK AT THAT. 

AND, YOUR HONOR, THIS IS PAGE 181 OF THE DSM-IV, 
WHICH IS IN YOUR BINDER. 

I'M GOING TO HAND TATSUO AN INDIVIDUAL PAGE ALSO. 

THE COURT: WHAT NUMBER IS THE BINDER? 

MR. FURR: I'M GOING TO GET THAT RIGHT NOW, YOUR 

HONOR. 

IT'S BINDER 122. 

THE COURT: WHAT YOU'RE GIVING ME MAKES IT 

UNNECESSARY TO HAVE THE BINDER; IS THAT IT? 

MR. FURR: YES, YOUR HONOR. I GAVE YOU THE 

INDIVIDUAL PAGE SO YOU WOULDN'T HAVE TO USE THE WHOLE BOOK. 

JUDITH ANN OSSA, CSR NO. 2310 


THE COURT: THANK YOU. 

MS. CHABER: COULD I CONSULT WITH COUNSEL FOR A 

SECOND? 


THE COURT: DO YOU WANT TO TALK? 

MS. CHABER: FOR ONE SECOND. 

THE COURT: SURE. 

(ATTORNEYS CONFER) 

MR. FURR: Q. DOCTOR, ON PAGE 181, ON WHAT WE 

MARKED AS DEFENDANTS' EXHIBIT FOR IDENTIFICATION 5837, 

APPEAR THE CRITERIA FOR SUBSTANCE DEPENDENCE THAT YOU AND 
MS. CHABER TALKED ABOUT YESTERDAY; CORRECT, SIR? 

A. YES. 

MR. FURR: YOUR HONOR, IF THERE IS NO OBJECTION, 

I'D LIKE TO DISPLAY THIS TO THE JURY FOR DEMONSTRATIVE 
PURPOSES, AS I QUESTION THE DOCTOR. 

THE COURT: ANY OBJECTION? 

MS. CHABER: NO. 

THE COURT: YOU MAY DO SO. 

MR. FURR: Q. I WILL ENLARGE THIS IN JUST A 

MOMENT, DOCTOR. 

PAGE 181 CONTAINS THE CRITERIA FOR SUBSTANCE 
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DEPENDENCE THAT YOU DISCUSSED WITH MS. CHABER, CORRECT, SIR? 

A. YES. 

Q. AND AT THE TOP OF THAT PAGE, THE LANGUAGE APPEARS 
SUBSTANCE DEPENDENCE IS DESCRIBED AS: 

"A MALADAPTIVE PATTERN OF SUBSTANCE USE, LEADING 
TO CLINICALLY SIGNIFICANT IMPAIRMENT OR DISTRESS, 
AS MANIFESTED BY THREE (OR MORE) OF THE 
JUDITH ANN OSSA, CSR NO. 2310 

FOLLOWING, OCCURRING AT ANY TIME IN THE SAME 
12-MONTH PERIOD"; CORRECT, SIR? 

A. YES. 

Q. SIR, UNDER THE DSM-IV, A PATIENT HAS TO HAVE 
THREE OR MORE OF THE CRITERIA SATISFIED TO BE LABELED AS 
SUBSTANCE-DEPENDENT; CORRECT, SIR? 

A. YES. 

Q. THOSE THREE OR MORE CRITERIA MUST BE SATISFIED IN 
THE SAME 12-MONTH PERIOD; IS THAT CORRECT, SIR? 

A. YES. 

Q. THE FIRST CRITERION, NO. 1, IS DEFINED AS 
"TOLERANCE"; CORRECT? 

A. YES. 

Q. AND TOLERANCE IS DEFINED AS: 

"A NEED FOR MARKEDLY INCREASED AMOUNTS OF THE 
SUBSTANCE TO ACHIEVE INTOXICATION OR DESIRED 
EFFECT." 

AND THAT'S WITHIN A 12-MONTH PERIOD; CORRECT, 

SIR? 

A. YES. 

Q. NOW, THERE IS NO EVIDENCE THAT MRS. WHITELEY 
MARKEDLY INCREASED THE AMOUNT OF CIGARETTES THAT SHE SMOKED 
WITHIN ANY GIVEN 12-MONTH PERIOD, IS THERE, SIR? 

A. WELL, WE TALKED ABOUT THAT YESTERDAY. IT DEPENDS 
WHEN YOU WANT TO LOOK AT THIS QUESTION. FOR SMOKING, IT'S 
MOST RELEVANT WHEN A SMOKER BEGINS TO SMOKE. THE FIRST 
CIGARETTE MADE HER SICK. WITHIN SOME PERIOD OF TIME — I'M 
NOT SURE IF IT'S 12 MONTHS — SHE WAS SMOKING FIVE OR 10 
JUDITH ANN OSSA, CSR NO. 2310 

CIGARETTES A DAY. THAT'S A LOT OF ESCALATION. 

IT'S LIKE A PERSON GOING FROM ONE DRINK OF 
ALCOHOL TO 10 DRINKS A DAY. I THINK IT'S COMPARABLE IN THE 
INTENDED MEANING OF THIS TOLERANCE DEFINITION. 

IT'S NOT A GREAT QUESTION FOR SMOKERS THE WAY 
IT'S SET UP, BUT I THINK IT IS — IT IS SATISFIED BY EVERY 
SMOKER WHO SMOKES A PACK A DAY. 

Q. YOU'RE TALKING ABOUT THE INCREASE IN THE NUMBER 
OF CIGARETTES SHE SMOKED WHEN SHE FIRST BEGAN SMOKING; 
CORRECT, SIR? 

A. YES. 

Q. BUT THAT FIRST 12-MONTH PERIOD WHEN SHE BEGAN 
SMOKING IS NOT THE SAME 12-MONTH PERIOD THAT YOU APPLY THE 
OTHER CRITERIA TO, IS IT, SIR? 

A. WELL, IT DEPENDS. I DON'T KNOW WHAT WAS GOING ON 
IN THE FIRST 12-MONTH PERIOD. THAT'S WHY THIS QUESTION IS 
NOT EXPRESSED WELL. 

IF YOU LOOK AT A CHRONIC ALCOHOLIC, SAY SOMEONE 
WHO IS AN ALCOHOLIC BUT STILL IS FUNCTIONING, THEY CAN DRINK 
THREE BOTTLES OF WINE A DAY FOR YEAR AFTER YEAR AFTER YEAR 
AFTER YEAR. AND THEY STABILIZE. THEY DON'T ESCALATE 
FOREVER. NO DRUG ABUSE CAN ESCALATE FOREVER. IT ESCALATES 
FOR SOME TIME AND THEN STABILIZES. 

FOR SMOKING, IT TENDS TO ESCALATE IN THE 
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25 BEGINNING AND THEY STABILIZE FOR YEARS, BUT THEY STILL HAVE 

26 LOTS OF TOLERANCE. 

27 SO THIS QUESTION REALLY IS ADDRESSING: IS THERE 

28 SUBSTANTIAL TOLERANCE? THERE IS FOR NICOTINE. 

JUDITH ANN OSSA, GSR NO. 2310 
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1 Q. DR. BENOWITZ, IF YOU DON'T KNOW WHAT WAS GOING ON 

2 IN THAT FIRST 12-MONTH PERIOD, AS YOU JUST STATED, THEN THAT 

3 CANNOT BE THE 12-MONTH PERIOD THAT YOU APPLY THE REST OF 

4 THESE CRITERIA TO, CAN IT? 

5 A. WELL, NO. THAT'S CORRECT. 

6 Q. OKAY. 

7 A. INSOFAR AS IT MISSES THE INTENT OF THE QUESTION, 

8 IT'S A BAD QUESTION. 

9 Q. SO YOU DON'T THINK THIS IS A GOOD QUESTION FOR 

10 EVALUATING NICOTINE DEPENDENCE? 

11 A. I THINK TOLERANCE IS A GOOD QUESTION. BUT I 

12 THINK THE WAY THIS IS WORDED IS NOT THE RIGHT QUESTION FOR A 

13 SMOKER. 

14 Q. OKAY. BUT DESPITE THAT OPINION, YOU WOULD AGREE 

15 THAT IN THE PERIOD OF TIME FOR WHICH YOU EVALUATED THE OTHER 

16 CRITERIA IN DSM-IV, THERE WAS NO MARKED INCREASE IN THE 

17 NUMBER OF CIGARETTES THAT SHE WAS SMOKING? 

18 A. I WOULD AGREE. BUT I DON'T THINK IT'S RELEVANT 

19 TO THE QUESTION ABOUT WHETHER SHE IS DEPENDENT. 

20 Q. DOCTOR, IN THE LAST 20 YEARS OF MRS. WHITELEY'S 

21 SMOKING BEHAVIOR, SHE REALLY SMOKED AT A FAIRLY CONSISTENT 

22 LEVEL, DIDN'T SHE, SIR? 

23 A. YES. 

24 Q. NOW, I THOUGHT I HEARD YOU TESTIFY AS TO VARIOUS 

25 RATES YESTERDAY, INCLUDING UP TO TWO PACKS OF CIGARETTES PER 

26 DAY TOWARDS THE END OF HER SMOKING BEHAVIOR; IS THAT 

27 CORRECT, SIR? 

28 A. I DEFINITELY KNOW SHE SMOKED BETWEEN A PACK AND A 

JUDITH ANN OSSA, CSR NO. 2310 
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1 PACK AND A HALF A DAY. I DON'T RECALL IF I SAID TWO PACKS. 

2 IT'S POSSIBLE. 

3 Q. HOW DO YOU DEFINITELY KNOW THAT SHE SMOKED 

4 BETWEEN A PACK AND A PACK AND A HALF PER DAY ON A CONSISTENT 

5 BASIS, SIR? 

6 A. WELL, IT WAS BY HER HISTORY. THERE WERE 

7 OCCASIONAL MEDICAL RECORDS THAT GAVE SOME IDEA OF PACK 

8 YEARS, WHICH WOULD EQUATE TQ SMQKING ABQUT QNE PACK PER 

9 DAY. 

10 SQ IT'S A CQMBINATIQN QF HER HISTQRY, AND MEDICAL 

11 CQMMENTS BY MEDICAL EVALUATIQNS. 

12 Q. DQCTQR, ISN'T IT CQRRECT THAT WHAT THE MEDICAL 

13 RECQRDS SHQW IS THAT MRS. WHITELEY, AT LEAST QN A CQNSISTENT 

14 BASIS, REPQRTED SMQKING A PACK PER DAY QR LESS IN THE 1990S? 

15 A. I'D HAVE TQ GQ BACK AND LQQK AT THAT. I DQN'T 

16 RECALL SPECIFICALLY. 

17 Q. DQCTQR, I'M GQING TQ HAND YQU SQME MEDICAL 

18 RECQRDS THAT WE HAVE MARKED FQR IDENTIFICATIQN, INCLUDING 

19 DEFENDANTS' EXHIBIT 5922.IIA, 5922.02B, 5922.02C, 5922.04A, 

20 5922.02D, 5922.02A, AND 5922.19A. 

21 AND THQSE ARE IN YQUR BINDER, YQUR HQNQR, BUT I 

22 MARKED THESE SPECIFIC PAGES AND THREE-HQLE PUNCHED THEM, AND 

23 I'LL HAND THEM TQ TATSUQ. 

24 THE CQURT: THANK YQU. 

25 (DQCUMENTS MQRE PARTICULARLY 

26 LISTED IN THE INDEX MARKED 

27 FQR IDENTIFICATIQN DEFENDANTS' 
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EXHIBIT #S 5922.IIA, 5922.02B, 
JUDITH ANN OSSA, CSR NO. 2310 


5922.02C, 5922.04A, 5922.02D, 

5922.02A AND 5922.19A) 

MR. FURR: Q. I WANT TO LOOK AT SOME OF THOSE 

MEDICAL RECORDS WITH YOU, SIR. 

LET'S BEGIN WITH THE TOP ONE, WHICH IS 5922.IIA. 

THAT'S A MEDICAL RECORD FROM 3-19-92; IS THAT 
CORRECT, SIR? 

A. YES. 

Q. FILLED OUT BY AN RN AT THE VENTURA COUNTY MEDICAL 
CENTER; CORRECT, SIR? 

A. I BELIEVE SO. 

Q. AND THERE, IT INDICATES THAT MRS. WHITELEY SMOKED 
BETWEEN THREE-QUARTERS AND ONE PACK PER DAY; IS THAT 
CORRECT, SIR? 

A. YES. 

Q. (WRITING ON BOARD) 

LET ME ASK YOU TO LOOK AT 5922.02B. 

THAT'S A MEDICAL RECORD OF MRS. WHITELEY'S DATED 
8-3-93; IS THAT CORRECT, SIR? 

A. YES. 

Q. AND IF YOU WOULD LOOK DOWN IN SECTION 3, SIR, 

THAT RECORD INDICATES THAT MRS. WHITELEY SMOKED BETWEEN ONE 
HALF AND ONE PACK PER DAY; CORRECT? 

A. YES. 

Q. LET ME ASK YOU TO LOOK AT 5922.02C, DOCTOR. 

THAT'S A MEDICAL RECORD FROM 8 — EXCUSE ME — 
FROM 8-15-96; CORRECT, SIR? 

A. YES. 

JUDITH ANN OSSA, CSR NO. 2310 


Q. AND THAT RECORD INDICATES THAT MRS. WHITELEY 
SMOKED ONE PACK PER DAY; CORRECT? 

A. YES. 

Q. LET ME ASK YOU TO LOOK AT 5922.04A, SIR. 

THAT'S A MEDICAL RECORD DATED 6-10-98; CORRECT, 

SIR? 


A. YES. 

Q. AND THAT RECORD INDICATES A HISTORY OF SMOKING 
ONE PACK PER DAY FOR 22 YEARS; IS THAT CORRECT, SIR? 

A. YES. 

Q. LET ME ASK YOU TO LOOK AT 5922.02D, SIR. 

THAT'S A MEDICAL RECORD FROM 6-24-98, ISN'T IT, 


SIR? 


A. YES. 

Q. AND THAT RECORD INDICATES THAT MRS. WHITELEY'S 
SMOKING HISTORY GOES BACK TO HER TEENAGE YEARS. SHE SMOKED 
BETWEEN ONE AND A HALF PACKS PER DAY; CORRECT, SIR? 

A. THAT'S WHAT IT SAYS. I'M NOT SURE. IT'S A FUNNY 
WAY TO PUT IT. 

I WONDER IF IT'S REALLY MEANT TO SAY ONE-TO-ONE 
AND ONE HALF. 

Q. DOCTOR, THE RECORD STATES THAT SHE SMOKED BETWEEN 
ONE AND A HALF PACKS; CORRECT? 

A. YES. IT'S JUST PECULIAR TO STATE IT THAT WAY. 

Q. LET ME ASK YOU, DOCTOR, TO LOOK AT 5922.02A. 

IF YOU LOOK AT THE BACK, THAT'S A MEDICAL RECORD 
ALSO FROM 6-24-98; CORRECT, SIR? 

A. YES. 


JUDITH ANN OSSA, CSR NO. 2310 
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Q. THIS MEDICAL RECORD INDICATES THAT SHE HAD A LONG 
SMOKING HISTORY OF APPROXIMATELY 25 YEARS WITH ONE PACK PER 
DAY; CORRECT? 

A. YES. 

Q. THIS RECORD ALSO INDICATES SHE ADMITS TO 
EXTENSIVE USE OF MARIJUANA FOR AT LEAST 10 YEARS; IS THAT 
CORRECT? 

A. YES. 

Q. LET ME ASK — 

MS. CHABER: I THINK FOR COMPLETENESS YOU SHOULD 

READ THE NEXT SENTENCE. 

MR. FURR: "SHE STOPPED THIS MANY YEARS AGO." 

Q. DOCTOR, LET ME ASK YOU TO LOOK AT 5922.19A. 

SEE THAT RECORD, SIR? 

A. YES. 

Q. THAT'S A RECORD DATED 8-5-99, ISN'T IT, SIR? 

A. YES. 

Q. BUT THAT'S A LITTLE DIFFERENT TYPE OF MEDICAL 
RECORD, ISN'T IT? 

A. DIFFERENT IN THAT THIS WAS FILLED OUT BY HER? 

Q. YES, SIR. 

A. YES. 

Q. THIS IS NOT A PHYSICIAN'S WRITING; THIS IS MRS. 
WHITELEY'S WRITING. 

AND IT'S SIGNED BY MRS. WHITELEY, CORRECT, AT THE 
BOTTOM OF THE FIRST PAGE? 

A. IT WAS FILLED OUT BY HER. 

Q. DO YOU SEE THE PATIENT'S SIGNATURE? 
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A. WELL, I SEE HER NAME. THERE IS A SIGNATURE ON A 
DIFFERENT FORM. I HAVE NO DOUBT THAT SHE FILLED IT OUT. 

Q. LET ME ASK YOU TO LOOK THREE PAGES BACK ON THIS 
FORM THAT MRS. WHITELEY FILLED OUT. 

AND AT THAT TIME, SHE INDICATED THAT SHE SMOKED 
ONE PACK PER DAY FROM 1972 TO 1998; CORRECT? 

A. YES. 

Q. SO WOULD YOU AGREE WITH ME, DOCTOR, THAT THERE IS 
SOME CONSISTENT EVIDENCE IN THE MEDICAL RECORDS THAT 
MRS. WHITELEY NEVER SMOKED MORE THAN A PACK PER DAY? 

A. YES. THE ONLY QUESTION IS WHAT WAS REALLY MEANT 
BY JUNE 24TH. 

BUT ASSUMING THAT IS NOT A TYPOGRAPHICAL ERROR, 
THEN YOU ARE CORRECT. 

Q. AND IN FACT, THE CONSISTENT EVIDENCE IN THE 
MEDICAL RECORDS IS THAT MRS. WHITELEY REPORTED SMOKING A 
PACK PER DAY OR LESS IN THE 1990S; CORRECT? 

A. YES. 

Q. AND AS WE LOOKED AT THE RECORD FROM JUST A FEW 
MONTHS AGO, LAST YEAR, MRS. WHITELEY REPORTED IN HER 
HANDWRITING SMOKING ONE PACK PER DAY; CORRECT? 

A. YES. 

Q. BACK TO THE DSM-IV, DOCTOR. 

THE CRITERION OF TOLERANCE CAN BE SATISFIED ALSO 
BY A "MARKEDLY DIMINISHED EFFECT WITH CONTINUED USE OF THE 
SAME AMOUNT OF THE SUBSTANCE." 

THAT'S 1(B), ISN'T IT, SIR? 

A. YES. 

JUDITH ANN OSSA, CSR NO. 2310 


Q. NOW, DOCTOR, THERE IS NO EVIDENCE THAT 
MRS. WHITELEY REPORTED ENJOYING HER CIGARETTES LESS AND LESS 
AS TIME WENT ON, IS THERE, SIR? 
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4 A. WELL, THERE ARE — I HAVE TWO RESPONSES. ONE IS, 

5 YOU WOULD HAVE TO GO BACK AND LOOK AT THE FIRST YEAR OF 

6 SMOKING TO SEE SOME OF THAT. 

7 AND THE SECOND IS, THAT ACTUALLY DOES OCCUR 

8 WITHIN THE DAY. IN HEAVY SMOKERS, IF IT'S ASKED RIGHT, IF 

9 THE QUESTION IS ASKED CORRECTLY, SMOKERS WILL SAY "I GET THE 

10 BIGGEST EFFECT IN THE FIRST FEW CIGARETTES OF THE DAY, AND 

11 THEN, AS I KEEP ON SMOKING, I GET LESS AND LESS AND LESS 

12 EFFECT EACH DAY." 

13 IT'S, AGAIN, A QUESTION THAT'S NOT DESIGNED FOR 

14 SMOKERS. IT'S DESIGNED FOR OTHER DRUGS. 

15 Q. YOU'RE NOT CLAIMING THAT MRS. WHITELEY SATISFIES 

16 THIS CRITERION AS IT APPEARS IN THE DSM-IV; YOU'RE 

17 TESTIFYING THAT IT'S NOT A GOOD QUESTION FOR SMOKERS? 

18 A. I THINK IF YOU ASK THIS QUESTION IN A DIFFERENT 

19 WAY, IF YOU SAID: "AS YOU SMOKE CIGARETTES THROUGHOUT THE 

20 DAY, DOES THE EFFECT OF THESE CIGARETTES DIMINISH," SHE 

21 WOULD SAY "YES." AND THEN THAT IS TOLERANCE. 

22 Q. NOT THE WAY THE CRITERION IS LISTED IN DSM-IV, IS 

23 IT, SIR? 

24 A. NO. YOU COULD INTERPRET IT DIFFERENT WAYS. 

25 THAT'S NOT THE WAY IT'S APPLIED FOR MOST SUBSTANCES OF 

26 ABUSE, BUT YOU COULD READ IT THAT WAY. 

27 Q. LET'S GO TO THE SECOND CRITERION. AND THE SECOND 

28 CRITERION IN THE DSM-IV ADDRESSES WHETHER OR NOT THE PATIENT 

JUDITH ANN OSSA, CSR NO. 2310 

1330 

1 EXPERIENCES WITHDRAWAL WHEN THEY STOP USING THE SUBSTANCE; 

2 CORRECT, SIR? 

3 A. YES. 

4 Q. AND BASED UPON MRS. WHITELEY'S TESTIMONY 

5 REGARDING HER 1989 QUIT ATTEMPT, WE'D HAVE TQ SAY SHE 

6 SATISFIED THAT CRITERIQN, WQULDN'T WE? 

7 A. YES. 

8 Q. TURNING TQ THE THIRD CRITERIQN, SIR: "THE 

9 SUBSTANCE IS QFTEN TAKEN IN LARGER AMQUNTS QR QVER A LQNGER 

10 PERIQD THAN WAS INTENDED," CQRRECT, SIR? 

11 A. YES. 

12 Q. NQW, YQU TESTIFIED YESTERDAY — WHEN YQU AND 

13 MS. CHABER TALKED ABQUT THIS CRITERIQN, YQU TESTIFIED THAT 

14 SMQKERS IN GENERAL QFTEN SMQKE LQNGER THAN THEY REPQRT 

15 HAVING INTENDED TQ DQ SO WHEN THEY WERE TEENAGERS; CQRRECT? 

16 A. YES. 

17 Q. BUT THERE IS NQ EVIDENCE IN MRS. WHITELEY'S 

18 DEPQSITIQN, SIR, THAT SHE SMQKED LQNGER QR IN LARGER AMQUNTS 

19 THAN SHE INTENDED TQ DQ SQ, IS THERE, SIR? 

20 A. NQT QN THAT BASIS. 

21 SHE DID — QR HER SISTER STATED IN HER DEPQSITIQN 

22 THAT LESLIE WHITELEY STATED TQ HER MANY TIMES THAT SHE WQULD 

23 LIKE TQ QUIT. AND STATING THAT YQU'D LIKE TQ QUIT AND NQT 

24 QUITTING MEANS YQU'RE SMQKING LQNGER THAN YQU INTENDED TQ 

25 SMQKE. 

26 SO AGAIN, IT'S NQT ASKED IN THE BEST WAY. BUT I 

27 THINK IF YQU DID ASK THE QUESTIQN IN THAT WAY, YQU WQULD GET 

28 A PQSITIVE ANSWER. 

JUDITH ANN QSSA, CSR NQ. 2310 
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1 Q. ALL RIGHT, SIR. LET'S SEPARATE THESE TWQ QUT 

2 NQW. 

3 CRITERIQN NQ. 4 DEALS WITH WHETHER "THERE IS A 

4 PERSISTENT DESIRE QR UNSUCCESSFUL EFFQRTS TQ CUT DQWN QR 

5 CQNTRQL SUBSTANCE USE"; CQRRECT, SIR? 

6 A. YES. 
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Q. CRITERION NO. 3 IS PHRASED WHETHER "THE SUBSTANCE 
IS OFTEN TAKEN IN LARGER AMOUNTS OR OVER A LONGER PERIOD OF 
TIME THAN WAS INTENDED"; CORRECT? 

A. YES. 

Q. THERE IS NO EVIDENCE THAT MRS. WHITELEY SMOKED 
MORE OR LONGER THAN SHE INTENDED, IS THERE, SIR? 

A. WELL, THE EVIDENCE IS THE COMMUNICATION TO HER 
SISTER THAT SHE WOULD LIKE TO NOT BE A SMOKER, OVER MANY 
YEARS. 

AND THAT MEANS THAT SHE WAS SMOKING LONGER THAN 
SHE WOULD HAVE LIKED TO HAVE SMOKED. 

Q. SIR, MRS. WHITELEY, AS WE DISCUSSED, MADE ONLY 
TWO SERIOUS QUIT ATTEMPTS; THAT IS CORRECT, SIR? 

A. YES. 

Q. AND THE SISTER'S DEPOSITION THAT YOU ARE 
REFERRING TO IS THAT OF CHRISTINE SPILOTRO; IS THAT CORRECT, 
SIR? 

A. I BELIEVE SO. 

Q. DOCTOR, LET ME HAND YOU A COPY OF CHRISTINE 
SPILOTRO'S DEPOSITION IN THIS CASE. 

AND COUNSEL, I INTEND TO READ TO THE DOCTOR FROM 
PAGE 55, LINE 7 TO PAGE 56, LINE 10. 

JUDITH ANN OSSA, CSR NO. 2310 

MS. CHABER: MAY I HAVE A COPY? 

MR. FURR: YES. 

THE COURT: I GUESS THE QUESTION IS: IS THERE 

ANY OBJECTION TO THE PROPOSED READING? 

MS. CHABER: IT'S NOT CLEAR TO ME THE PURPOSE. 

I DON'T THINK IT'S IMPEACHMENT. 

MR. FURR: THAT'S THE PURPOSE, YOUR HONOR. 

MS. CHABER: I UNDERSTAND. I SAID I DON'T THINK 

IT IS. 

THE COURT: I'M NOT SURE WHETHER YOU STATED AN 

OBJECTION, AND IF SO, WHAT YOU STATED THE LEGAL GROUNDS TO 
BE, OR WHETHER YOU AND COUNSEL ARE TALKING. 

MS. CHABER: EXCUSE ME. OBJECTION, YOUR HONOR. 

I DON'T BELIEVE THAT THIS IS PROPER IMPEACHMENT. 

I DON'T THINK IT'S INCONSISTENT WITH ANYTHING THE WITNESS 
HAS SAID. 

THE COURT: OKAY. LET ME READ IT. 

LET ME ASK: THIS IS NOT BEING OFFERED IN ORDER 
TO IMPEACH? THIS IS BEING OFFERED AS EVIDENCE OF 
INFORMATION THAT THIS WITNESS HAD BEFORE HIM AS BEARING ON 
HIS OPINIONS; IS THAT IT? 

MR. FURR: NO, YOUR HONOR. IT'S BEING OFFERED 

TO IMPEACH THE TESTIMONY OF THE WITNESS. 

THE COURT: IT IS? LET ME READ IT AGAIN. 

ACTUALLY, I'LL TELL YOU WHAT. WE'LL HAVE TO GIVE 
THE JURY A RECESS ANYWAY. 

WHY DON'T WE DO THIS ON OUR TIME. LET ME GIVE 
THE JURY A 15-MINUTE RECESS UNTIL 11:30. 

JUDITH ANN OSSA, CSR NO. 2310 

PLEASE CONTINUE TO FOLLOW THE ADMONITION. 

WE'LL SEE YOU BACK AT 11:30. 

(RECESS TAKEN FROM 11:15 TO 11:35 P.M.) 

THE COURT: OKAY. WE ARE BACK ON THE RECORD. 

I'LL OVERRULE THE LAST OBJECTION. YOU MAY READ. 

MR. FURR: THANK YOU. 

Q. DR. BENOWITZ, YOUR TESTIMONY IS THAT YOU BELIEVE 
THAT MRS. WHITELEY SATISFIED CRITERIA 3 AND 4 OF THE DSM-IV 
ON THE BASIS OF YOUR REVIEW OF CHRISTINE SPILOTRO'S 
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DEPOSITION TESTIMONY; IS THAT CORRECT, SIR? 

A. YES. 

Q. LET ME ASK YOU TO TURN TO PAGE 55 OF THAT 
TESTIMONY, BEGINNING ON LINE 7. AND I'M GOING TO READ 
THROUGH PAGE 56, LINE 10. 

DOCTOR, IS IT CORRECT THAT MRS. SPILOTRO 

TESTIFIED: 

"QUESTION: DID MRS. WHITELEY EVER SAY TO YOU 

THAT SHE BELIEVED SHE WAS ADDICTED TO CIGARETTES? 
"ANSWER: YES. 

"QUESTION: AND WHEN WAS THAT? 

"ANSWER: WHEN — WHEN SHE SAID SHE WAS GOING TO 

QUIT THAT TIME TQ ME AND I ASKED HER LATER IF SHE WAS 
SUCCESSFUL, IF I BELIEVE — IF I REMEMBER RIGHT, AND SHE 
SAID NO, THAT SHE'S — IT WAS TOO HARD, THEY WENT BACK TO 
SMOKING. 

"QUESTION: DID SHE DESCRIBE THE EFFORT? DID 

SHE DESCRIBE THE EFFORT SHE MADE IN QUITTING TO YOU? 

"ANSWER: NO, ONLY THAT SHE FOUGHT ALL THE TIME 

JUDITH ANN OSSA, CSR NO. 2310 

WITH LEONARD. THEY WERE IRRITABLE. 

"QUESTION: DO YOU KNOW IF SHE SOUGHT ANY 

MEDICAL ASSISTANCE TO HELP HER QUIT AT THAT TIME? 

"ANSWER: NQ. 

"QUESTION: YOU DON'T KNOW? 

"ANSWER: I DON'T KNOW. 

"QUESTION: AND DO YOU RECALL — OTHER THAN THAT 

CONVERSATION WITH THE PLAINTIFF ABOUT QUITTING 
SMOKING, DO YOU RECALL ANY OTHER CONVERSATIONS 
YOU MIGHT HAVE HAD WITH HER ABOUT SMOKING AT ANY 
TIME? 

"ANSWER: NO — 

"QUESTION: OKAY. 

"ANSWER: — WELL, JUST THE LAST TIME THAT SHE 

QUIT. 

"QUESTION: AND WHEN WAS THAT? 

"ANSWER: JANUARY OF '98, I BELIEVE THAT WAS 

IT —. 

"QUESTION: OKAY. AND HOW — 

"ANSWER: — RIGHT AROUND THERE." 

DID I READ THAT CORRECTLY, DOCTOR? 

A. YES. 

Q. THAT WAS MRS. WHITELEY'S SISTER, CHRISTINE 
SPILOTRO'S TESTIMONY? 

A. YES. ALTHOUGH I HAVE TO SAY ALSO, SHE SAYS ON 
PAGE 41, ABOUT WHEN SHE SPOKE WITH MRS. WHITELEY ABOUT 
STOPPING SMOKING, THAT THERE WAS ANOTHER CONVERSATION BEFORE 
MRS. WHITELEY AND LEONARD, HER HUSBAND, TRIED TO QUIT. 

JUDITH ANN OSSA, CSR NO. 2310 

SO THERE MUST HAVE BEEN AT LEAST ANOTHER 
CONVERSATION. 

Q. DOCTOR, IN THE PASSAGE THAT I JUST READ TO YOU, 
CHRISTINE SPILOTRO TESTIFIED THAT THE TWO CONVERSATIONS SHE 
HAD WITH MRS. WHITELEY ABOUT QUITTING DEALT WITH THE '89 
EPISQDE AND WITH THE FINAL '98 EPISQDE; THAT'S CQRRECT, SIR? 

A. QN PAGE 41, SHE TESTIFIED TO SOMETHING 
DIFFERENT. SO I CAN'T TELL YOU WHAT'S CORRECT. 

MR. FURR: I MOVE TO STRIKE THAT ANSWER AS 
NONRESPONSIVE. 

THE COURT: YES, I'LL STRIKE THAT AS NOT 

RESPONSIVE. 
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THE QUESTION RELATED TO THE TESTIMONY THAT WAS 
JUST READ TO YOU BY COUNSEL. IT WAS LIMITED TO THAT. 

I'LL STRIKE THAT ANSWER AND ASK YOU TO ANSWER THE 
QUESTION THAT WAS ASKED. 

DO YOU REMEMBER IT? WE CAN HAVE IT READ BACK. 

MR. FURR: COULD WE HAVE IT READ BACK, PLEASE. 

(RECORD READ) 

THE WITNESS: THAT IS CORRECT. 

MR. FURR: Q. LET'S GO TO THE FIFTH CRITERIA. 

THE FIFTH CRITERION IN THE DSM-IV IS THAT "A 
GREAT DEAL OF TIME IS SPENT IN ACTIVITIES NECESSARY TO 
OBTAIN THE SUBSTANCE"; CORRECT? 

A. YES. 

Q. IN FACT, WITH RESPECT TO THE CIGARETTE SMOKING, 

AN EXAMPLE IS GIVEN OF WHAT IS MEANT BY THAT, AND THAT 
EXAMPLE IS CHAIN-SMOKING; IS THAT CORRECT, SIR? 

JUDITH ANN OSSA, CSR NO. 2310 


A. YES. 

Q. YOU WOULD NOT DESCRIBE MRS. WHITELEY AS A 
CHAIN-SMOKER, WOULD YOU, SIR? 

A. NO, I DON'T — I DIDN'T SEE THAT THAT WAS THE 

CASE. 

Q. AS WE DISCUSSED AT SOME LENGTH, DOCTOR, THE 
MEDICAL RECORDS SUGGEST THAT SHE SMOKED ONE PACK PER DAY OR 
LESS DURING THE 1990S; CORRECT? 

A. YES. 

Q. AND YOU CERTAINLY WOULD NOT DESCRIBE SOMEBODY WHO 
SMOKED ONE PACK PER DAY OR LESS AS A CHAIN-SMOKER, WOULD 
YOU? 

A. NO. 

Q. THE SIXTH CRITERION IS WHETHER "IMPORTANT SOCIAL, 
OCCUPATIONAL, OR RECREATIONAL ACTIVITIES ARE GIVEN UP OR 
REDUCED BECAUSE OF SUBSTANCE USE"; CORRECT? 

A. YES. 

Q. YOU KNOW OF NO EVIDENCE THAT MRS. WHITELEY 
SATISFIES THAT CRITERION, DO YOU, SIR? 

A. NO. BUT AGAIN, THAT'S NOT GENERALLY RELEVANT. 

AND JUST TO GO BACK TO 5, WHEN I DID TESTIFY ON 
DIRECT, THERE WAS ANOTHER TYPE OF BEHAVIOR THAT YOU DIDN'T 
ASK ME ABOUT THAT I THINK IS RELEVANT. 

Q. DOCTOR, MY QUESTION IS ABOUT CRITERION 6 NOW, 

SIR. 

YOU KNOW OF NO EVIDENCE THAT MRS. WHITELEY 
SATISFIED THE CRITERION 6, DO YOU, SIR? 

A. NO. 

JUDITH ANN OSSA, CSR NO. 2310 


Q. LET'S GO TO CRITERION 7: "THE SUBSTANCE USE IS 
CONTINUED DESPITE KNOWLEDGE OF HAVING A PERSISTENT OR 
RECURRENT PHYSICAL OR PSYCHOLOGICAL PROBLEM THAT IS LIKELY 
TO HAVE BEEN CAUSED OR EXACERBATED BY THE SUBSTANCE"; 
CORRECT, SIR? 

A. YES. 

Q. NOW, AS I RECALL YOUR TESTIMONY YESTERDAY, YOU 
TESTIFIED THAT MRS. WHITELEY SATISFIED THAT CRITERION BY 
VIRTUE OF THE FACT THAT HER PHYSICIANS HAD WARNED HER OF THE 
HEALTH RISKS OF SMOKING; CORRECT? 

A. YES. 

Q. BUT DOCTOR, IN CRITERION 7, THERE ARE SOME 
EXAMPLES GIVEN OF HOW THIS CRITERION CAN BE SATISFIED; 
CORRECT? 

A. YES. 
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16 Q. FOR EXAMPLE, ONE WAY IT CAN BE SATISFIED WOULD BE 

17 BY: "CURRENT COCAINE USE DESPITE RECOGNITION OF 

18 COCAINE-INDUCED DEPRESSION"; CORRECT? 

19 A. YES. 

20 Q. A SECOND EXAMPLE IS: "CONTINUED DRINKING DESPITE 

21 RECOGNITION THAT AN ULCER WAS MADE WORSE BY ALCOHOL 

22 CONSUMPTION"; CORRECT? 

23 A. YES. 

24 Q. THOSE EXAMPLES FALL INTO THE CATEGORY OF THE USER 

25 CONTINUING TO USE THE SUBSTANCE DESPITE KNOWLEDGE THAT, IN 

26 FACT, THE SUBSTANCE WAS HARMING THEM; CORRECT? 

27 A. IF THE DOCTOR SAYS, "YOU'RE PREGNANT AND 

28 CIGARETTE SMOKING MAY HARM YOUR BABY," THAT IS AN EQUIVALENT 

JUDITH ANN OSSA, CSR NO. 2310 

1338 

1 TO AN ULCER. 

2 MR. FURR: MOVE TO STRIKE, YOUR HONOR, AS NOT 

3 RESPONSIVE. 

4 THE COURT: I WILL STRIKE THAT AS NOT 

5 RESPONSIVE. 

6 DOCTOR, I'M GOING TO DIRECT YOU, PLEASE, JUST 

7 RESPOND TO COUNSEL'S QUESTIONS. 

8 AND I WILL HAVE IT READ BACK AND DIRECT YOU TO 

9 ANSWER IT, PLEASE. 

10 THE WITNESS: OKAY. 

11 (RECORD READ) 

12 THE WITNESS: YES. 

13 MR. FURR: Q. MRS. WHITELEY DOESN'T MEET THAT 

14 CRITERION EITHER, DOES SHE, DOCTOR? 

15 A. WHAT I TRIED TO STATE AND WHAT YOU FELT WAS NOT 

16 RESPONSIVE WAS THE REASON WHY SHE DOES MEET THOSE CRITERION. 

17 Q. AND WHAT IS THAT, DOCTOR? 

18 A. IF YOU ARE DOING SOMETHING THAT IS HARMFUL, IF 

19 YOU SMOKE WHEN YOU'RE PREGNANT, THAT IS JUST AS HARMFUL AS 

20 SMOKING WHEN YOU HAVE AN ULCER OR DRINKING ALCOHOL WHEN YOU 

21 HAVE AN ULCER. 

22 YOU HAVEN'T CAUSED ANY ILLNESS YET, BUT CERTAINLY 

23 WE KNOW THAT SMOKING IS ONE OF THE MAJOR CAUSES OF PROBLEMS 

24 DURING PREGNANCY. 

25 A DOCTOR ADVISING A PREGNANT WOMAN TO STOP 

26 SMOKING IS JUST AS IMPORTANT AS ADVISING A PERSON WITH A 

27 HEART ATTACK TO STOP SMOKING. AND I THINK IT IS DIRECTLY 

28 PARALLEL. 

JUDITH ANN OSSA, CSR NO. 2310 

1339 

1 Q. FIRST OF ALL, DOCTOR — WELL, I WON'T GO BACK 

2 THROUGH THAT. 

3 LET'S TALK ABOUT MRS. WHITELEY'S REACTION TO THE 

4 WARNINGS SHE GOT BY HER PHYSICIAN TO STOP SMOKING DURING 

5 PREGNANCY. 

6 YOU DO RECALL HOW SHE REACTED TO THAT, DON'T YOU, 

7 DOCTOR? 

8 A. YES. 

9 Q. YOU DO RECALL THAT WHEN MRS. WHITELEY LEARNED 

10 THAT SMOKING DURING PREGNANCY MIGHT CAUSE A DECREASED BIRTH 

11 WEIGHT BABY, THAT HER RESPONSE WAS, "OH, I'M GLAD I SMOKED 

12 SO THAT I DIDN'T HAVE A LARGE BABY AND A DIFFICULT 

13 DELIVERY"; CORRECT? 

14 A. YES. 

15 Q. BY THE WAY, DOCTOR, WHEN MRS. WHITELEY DEVELOPED 

16 A CURRENT EXISTING MEDICAL PROBLEM, THAT BEING CHRONIC 

17 BRONCHITIS, SHE STOPPED SMOKING, DIDN'T SHE? 

18 A. YES. ALTHOUGH — WHAT WAS THE QUESTION AGAIN? 
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Q. 

PROBLEM, 

SMOKING? 

A. 

PROBABLY 

Q. 

A. 

Q. 


WHEN MRS. WHITELEY DID DEVELOP A CURRENT PHYSICAL 
THAT BEING CHRONIC BRONCHITIS IN 1998, SHE STOPPED 

YES. IT WAS ACTUALLY ACUTE BRONCHITIS, AND 
THE BEGINNING OF LUNG CANCER. 

HER PERCEPTION OF IT WAS BRONCHITIS, CORRECT. 

AND SHE STOPPED SMOKING? 

YES . 

DOCTOR, LET ME MOVE TO ANOTHER TOPIC. 

YESTERDAY, YOU TESTIFIED THAT THERE ARE 
JUDITH ANN OSSA, CSR NO. 2310 


COMMONALITIES BETWEEN NICOTINE USE AND HARD DRUG USE; 
CORRECT? 

A. YES. 

Q. BUT YOU WOULD AGREE, DOCTOR, THAT THERE ARE VERY 
IMPORTANT DIFFERENCES BETWEEN THE PHYSIOLOGICAL EFFECTS IN 
THOSE OF LIQUOR AND SUBSTANCES WE CALL HARD DRUGS, WOULDN'T 
YOU, SIR? 

A. YES. 

Q. FOR EXAMPLE, THE SUBSTANCES THAT WE CALL HARD 
DRUGS ARE LARGELY INTOXICATING? 

A. YES. 

Q. COCAINE IS INTOXICATING? 

A. YES. 

Q. ALCOHOL CAN BE INTOXICATING? 

A. YES. 

Q. BUT NICOTINE IS NOT INTOXICATING, IS IT, DOCTOR? 

A. NO. 

Q. YOU WOULD ALSO AGREE THAT THE USE OF COCAINE, 
ALCOHOL AND OTHER HARD DRUGS IMPAIRS THE THINKING OF THE 
USER'S DECISION-MAKING ABILITIES IN A VARIETY OF WAYS, 
WOULDN'T YOU? 

A. IT CAN. 

Q. FOR EXAMPLE, PEOPLE THAT ABUSE ALCOHOL AND HARD 
DRUGS FREQUENTLY DESTRQY THEIR CAREERS, DQN'T THEY? 

A. IT CERTAINLY HAPPENS, YES. 

Q. PEQPLE WHQ ABUSE ALCQHQL AND HARD DRUGS 
QFTENTIMES ABUSE AND DESTRQY THEIR FAMILY LIFE, DQN'T THEY, 
SIR? 
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A. YES, THAT CAN HAPPEN. 

Q. PEQPLE WHQ USE ALCQHQL AND HARD DRUGS 
UNFQRTUNATELY AND FREQUENTLY END UP INVQLVED WITH THE 
CRIMINAL JUSTICE SYSTEM BECAUSE QF CRIMES THEY HAVE 
CQMMITTED UNDER THE INFLUENCE QF THQSE SUBSTANCES, DQN'T 
THEY, DQCTQR? 

A. MQRE SQ HARD DRUGS THAN ALCQHQL. 

Q. YQU WQULD AGREE, DQCTQR, THAT THE LARGE 
PERCENTAGE QF THE HQMICIDES CQMMITTED IN THE UNITED STATES 
INVQLVE THE USE QF ALCQHQL? 

A. YES. 

Q. NQW, NICQTINE USE DQES NQT HAVE THQSE SAME TYPE 
QF DETRIMENTAL EFFECTS, DQES IT? 

A. NQ. 

Q. THERE'S ANQTHER IMPQRTANT DISTINCTIQN BETWEEN 
NICQTINE USE AND THE USE QF HARD DRUGS, AND THAT IS THAT 
WITHDRAWAL FRQM NICQTINE IS VERY MILD CQMPARED TQ WITHDRAWAL 
FRQM HERQIN, SEDATIVES AND ALCQHQL; IS THAT CQRRECT? 

A. IT DEPENDS QN THE PERSPECTIVE. IF YQU ARE 
LQQKING AT PHYSIQLQGICAL EFFECTS, NICQTINE WITHDRAWAL DQES 
NQT CAUSE CQNVULSIQNS QR DELIRIUM QR ANY QF THQSE SQRTS QF 
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IF YOU'RE LOOKING AT DISRUPTION OF ONE'S LIFE, 
TOBACCO WITHDRAWAL CAN BE JUST AS DISRUPTIVE AS WITHDRAWAL 
FROM HARD DRUGS. 

Q. DR. BENOWITZ, YOU KNOW WHO DR. JACK HENNINGFIELD 
IS, DON'T YOU, SIR? 

A. YES. 

JUDITH ANN OSSA, CSR NO. 2310 

Q. IN FACT, HE IS A RESPECTED COLLEAGUE OF YOURS IN 
THE FIELD OF NICOTINE ADDICTION; IS THAT CORRECT, SIR? 

A. YES. 

Q. YOU DO BELIEVE THAT HE'S ONE OF THE AUTHORITIES 
IN THE FIELD, DON'T, YOU SIR? 

A. YES. 

Q. LET ME HAND YOU, DOCTOR, WHAT WE'VE MARKED AS 
DEFENDANTS' EXHIBIT FOR IDENTIFICATION 3435. 

MY NOTES INDICATE, YOUR HONOR, THAT IT'S IN 
BINDER 36 OR 37, BUT I WILL HAND TATSUO A COPY ALSO. 

THE COURT: THANK YOU. 

(ATTORNEYS CONFER) 

MR. FURR: Q. DOCTOR, I HAVE JUST HANDED YOU 
WHAT WE'VE MARKED FOR IDENTIFICATION AS A PUBLICATION BY 
DR. HENNINGFIELD; IS THAT CORRECT? 

A. YES. 

Q. IT'S TITLED "PHARMACOLOGICAL BASIS AND TREATMENT 
OF CIGARETTE SMOKING"; CORRECT, SIR? 

A. YES. 

Q. AND THAT APPEARED IN THE JOURNAL OF CLINICAL 
PSYCHIATRY IN DECEMBER OF 1984; IS THAT CORRECT, SIR? 

A. YES. 

Q. LET ME ASK YOU TO TURN TO PAGE 26 OF THAT 
ARTICLE, DOCTOR. I WANT TO READ TO YOU A SENTENCE FROM THE 
PARAGRAPH UNDER THE CHART ON PAGE 26. 

DOCTOR, IS IT CORRECT THAT DR. HENNINGFIELD WROTE 
IN THE JOURNAL OF CLINICAL PSYCHIATRY THAT: 

"PRELIMINARY INVESTIGATIONS OF THE POSSIBLE 
JUDITH ANN OSSA, CSR NO. 2310 

OCCURRENCE OF AN ABSTINENCE-INDUCED WITHDRAWAL 

SYNDROME INDICATE THAT CLINICAL ASPECTS OF THE 

SYNDROME ARE VERY MILD COMPARED TO THOSE WHICH 

MAY ACCOMPANY ABSTINENCE FROM OPIATES, SEDATIVES 

AND ALCOHOL IN COMPULSIVE USERS OF THESE DRUGS." 

MS. CHABER: I WOULD ASK HAVE TO NEXT LINE READ 

FOR COMPLETENESS. 

MR. FURR: "IT IS POSSIBLE THAT" — EXCUSE ME — 

"IT IS PLAUSIBLE THAT TOBACCO ABSTINENCE MORE 


10 CLOSELY RESEMBLES COCAINE ABSTINENCE REBOUND 

11 EFFECTS THAN OPIOID-LIKE WITHDRAWAL SYNDROME." 

12 Q. THAT'S WHAT DR. HENNINGFIELD WROTE, ISN'T IT, 

13 SIR? 

14 A. YES. 

15 I HAVE TO SAY THIS IS IN 1984. AND WHILE THIS IS 

16 TRUE, I KNOW VERY WELL WHAT DR. HENNINGFIELD'S OPINIONS ARE, 

17 AND THEY ARE EXACTLY THE SAME AS MINE. 

18 Q. DR. BENOWITZ, YESTERDAY YOU TESTIFIED ABOUT THE 

19 SUCCESS RATES OF QUITTING SMOKING AND THE RELAPSE RATES FOR 

20 QUITTING SMQKING, CQMPARING THEM TQ THE RELAPSE RATES FQR 

21 HARD DRUGS. 

22 DQ YQU RECALL THAT TESTIMQNY, SIR? 

23 A. YES. 

24 Q. IN FACT, SIR, ISN'T IT TRUE THAT MANY DIFFERENT 
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TYPES OF BEHAVIORS CAN BE DIFFICULT TO ALTER AND HAVE HIGH 
RELAPSE RATES? 

A. YES. 

Q. FOR EXAMPLE, DOCTOR, ISN'T IT TRUE THAT THE 
JUDITH ANN OSSA, CSR NO. 2310 

RELAPSE RATES FOR SUCCESSFULLY DIETING ARE EQUAL TO OR 
GREATER THAN THE RELAPSE RATES FOR SMOKING CESSATION? 

A. YES. 

Q. DOCTOR, DID YOU TESTIFY YESTERDAY THAT ONE OF THE 
DISTINCTIONS BETWEEN CAFFEINE AND NICOTINE IS THAT COFFEE 
USERS WILL SWITCH TO DECAFFEINATED COFFEE WHEN THEY ARE 
ADVISED BY THEIR PHYSICIAN THAT CONTINUED USE OF COFFEE 
MIGHT BE HARMING THEIR HEALTH? 

A. YES. 

Q. LET ME READ THE PASSAGE, DOCTOR, AND YOU TELL ME 
WHETHER YOU AGREE WITH THIS OR NOT. 

"MANY PHYSICIANS HAVE TREATED PATIENTS WHO 
CONTINUE TO DRINK LARGE QUANTITIES QF 
CAFFEINATED BEVERAGES IN THE FACE QF 
INFQRMATIQN THAT CAFFEINE IS HARMFUL TQ 
THEIR HEALTH AND ADVICE TQ QUIT. SUCH 
BEHAVIQR SUGGESTS THAT THESE PEQPLE ARE 
ADDICTED TQ CAFFEINE. ADDICTIQN LIABILITY 
CAN BE ANALYZED ACCQRDING TQ CRITERIA 
RECENTLY PRESENTED BY THE UNITED STATES 
SURGEQN GENERAL. THE THREE MAJQR CRITERIA 
FQR ADDICTIQN LIABILITY ARE PSYCHQACTIVITY, 
DRUG-REINFQRCED BEHAVIQR, AND CQMPULSIVE 
USE. THAT CAFFEINE IS PSYCHQACTIVE AND 
THAT SQME PEQPLE CQNSUME CAFFEINE 
CQMPULSIVELY IS CLEAR. THAT CAFFEINE 
REINFQRCES ITS CQNSUMPTIQN HAS RECENTLY 
BEEN DEMQNSTRATED IN PEQPLE, ALTHQUGH 
JUDITH ANN QSSA, CSR NQ. 2310 

REINFQRCEMENT IS HIGHLY DEPENDENT QN THE 
DQSE, WITH EXCESSIVE DQSES PRQDUCING 
DYSPHQRIA. MINQR CRITERIA FQR ADDICTIQN 
LIABILITY INCLUDE THE DEVELQPMENT QF 
TQLERANCE, PHYSICAL DEPENDENCE, AND 
RECURRENT INTENSE DESIRE FQR THE DRUG, ALL 
QF WHICH ARE CHARACTERISTIC QF REGULAR 
CAFFEINE CQNSUMERS. THUS, THERE IS A GRQUP 
QF CQFFEE DRINKERS WHQ APPEAR TQ BE 
ADDICTED TQ CAFFEINE, ALTHQUGH THE EXTENT 
QF CAFFEINE ADDICTIQN IN THE PQPULATIQN IS 
UNKNQWN." 

MS. CHABER: YQUR HQNQR, I WQULD JUST ASK, PER 

QUR RULES, TQ HAVE WHAT'S BEING READ FRQM MARKED, BECAUSE 
IT'S CLEARLY QUQTING FRQM SQMETHING. 

MR. FURR: I WILL DQ THAT, YQUR HQNQR. 

THE CQURT: QKAY. 

MR. FURR: Q. DR. BENQWITZ, THQSE WQRDS SQUND 

FAMILIAR, DQN'T THEY, SIR? 

A. YES. THERE ARE SQME PEQPLE WHQ ARE ADDICTED TQ 

CAFFEINE. BUT IN THAT AND QTHER QF MY WRITING, I'VE STATED 
THAT THAT PQPULATIQN IS LESS THAN 10 PERCENT, MQST LIKELY, 

QF THE TQTAL NUMBER QF CQFFEE DRINKERS. 

IN FACT, THE VAST MAJQRITY QF CQFFEE DRINKERS, 
INCLUDING MANY QF MY QWN PATIENTS, WHEN ASKED TQ GQ TQ 
DECAFFEINATED CQFFEE, ARE ABLE TQ DQ SQ. 

I DQN'T CHALLENGE THE FACT THAT THERE IS A SMALL 
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PERCENTAGE WHO ARE ADDICTED, BUT THAT'S NOT MOST COFFEE 
JUDITH ANN OSSA, CSR NO. 2310 


DRINKERS. 

Q. 

THEM, 


THOSE WORDS SOUND FAMILIAR BECAUSE YOU WROTE 
DIDN'T YOU, SIR? 


A. YES. 

Q. YOU WROTE THAT: 

"MANY PHYSICIANS HAVE TREATED PATIENTS WHO 
CONTINUE TO DRINK LARGE QUANTITIES OF CAFFEINATED 
BEVERAGES IN THE FACE OF INFORMATION THAT 
CAFFEINE IS HARMFUL TO THEIR HEALTH AND ADVICE TO 
QUIT"; IS THAT CQRRECT, SIR? 

A. THAT IS CQRRECT. 

BUT QF ALL THE CQFFEE DRINKERS, THAT IS A 
MINQRITY, A SMALL MINQRITY QF CQFFEE DRINKERS. 

THE CQURT: MS. CHABER WANTED TQ — 

MR. FURR: YES. FQR HQUSEKEEPING, YQUR HQNQR, 

I'M GQING TQ HAND THE CLERK DEFENDANTS' FQR IDENTIFICATIQN 
3258, AN ARTICLE TITLED "CLINICAL PHARMACQLQGY QF CAFFEINE," 
AUTHQR, NEAL L. BENQWITZ, IN BINDER NQ. 15. 

(DQCUMENT MQRE PARTICULARLY 
LISTED IN THE INDEX MARKED 
FQR IDENTIFICATIQN DEFENDANTS' 

EXHIBIT # 3258) 

THE CQURT: THAT'S THE DQCUMENT FRQM WHICH YQU 


QUOTED? 

MR. FURR: YES, SIR. 

THE CQURT: THAT'S ALREADY BEEN MARKED, I 

GATHER. 

MR. FURR: YQUR HQNQR, IT'S THE CQURT'S 

JUDITH ANN QSSA, CSR NQ. 2310 


PRERQGATIVE. I'M MQVING TQ A NEW TQPIC NQW. I CAN GQ 
AHEAD. 

THE CQURT: MAYBE THIS IS A GQQD TIME FQR 

LUNCH? 

MR. FURR: YES. 

THE CQURT: ALL RIGHT. SINCE IT'S FIVE TQ 

12:00, IF YQU ARE GQING TQ A NEW SUBJECT, LET'S RECESS FQR 
LUNCH. 

JURQRS, HAVE A GQQD LUNCH. PLEASE CQNTINUE TQ 
FQLLQW THE ADMQNITIQN. WE'LL SEE YQU BACK AT 1:30. 

(LUNCH RECESS TAKEN AT 11:55 A.M.) 


JUDITH ANN QSSA, CSR NQ. 2310 
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AFTERNOON SESSION 
TUESDAY, JANUARY 25, 2000 

THE COURT: EVERYBODY IS HERE. I THINK WE ARE 

READY TO PROCEED. 

MR. FURR. 

MR. FURR: THANK YOU, YOUR HONOR 

CROSS-EXAMINATION (CONTINUED) 

BY MR. FURR: Q. GOOD AFTERNOON, DR. 

BENOWITZ. 

A. GOOD AFTERNOON. 

Q. A DIFFERENT TOPIC. I WANT TO ASK YOU SOME 
QUESTIONS ABOUT THE TESTIMONY YOU GAVE YESTERDAY REGARDING 
PH, AMMONIA AND FREE NICOTINE. 

DR. BENOWITZ, YOU TESTIFIED ON YOUR DIRECT 
EXAMINATION THAT AMMONIA HAD BEEN USED TO RAISE THE PH OF 
CIGARETTES TO AFFECT THE AMOUNT OF FREE NICOTINE; IS THAT 
CORRECT, SIR? 

A. YES. 

Q. DR. BENOWITZ, ISN'T IT CORRECT THAT AMMONIA IS 
USED IN THE PROCESSING — IN THE MANUFACTURING OF CIGARETTES 
FOR REASONS UNRELATED TO ALTERING PH? 

A. IT'S USED FOR THAT AS WELL, YES. 

Q. ONE OF THE REASONS THAT AMMONIA IS USED IN THE 
MANUFACTURING OF CIGARETTES IS THAT IT AFFECTS THE QUALITY 
QF CIGARETTE SMQKE FRQM A SMQKER'S PERSPECTIVE; CQRRECT, 

SIR? 

A. YES. 

JUDITH ANN QSSA, CSR NQ. 2310 

Q. AND THAT'S PARTICULARLY TRUE WHEN YQU'RE TALKING 
ABQUT THE QUALITY QF CIGARETTE SMQKE FRQM RECQNSTITUTED 
TQBACCQ, ISN'T IT, SIR? 

A. YES. 

Q. THE FACT THAT AMMQNIA HAS BEEN USED AS A 
PRQCESSING AID IN THE MANUFACTURING QF CIGARETTES HAS BEEN 
KNQWN FQR SQME TIME, HASN'T IT, SIR? 

A. YES. 

Q. IN FACT, THERE HAVE BEEN PATENTS TAKEN THAT 
REVEAL THAT THE CIGARETTE MANUFACTURERS USE AMMQNIA IN THE 
MANUFACTURING QF CIGARETTES; CQRRECT, SIR? 

A. I BELIEVE SQ. I'VE NEVER READ THAT, BUT I 
BELIEVE SQ. 

Q. AND QNE QF THE REASQNS THAT AMMQNIA IS USED IN 
THE MANUFACTURING QF CIGARETTES IS THAT IT INTERACTS WITH 
SUGARS THAT ARE FQUND IN TQBACCQ; CQRRECT, SIR? 

A. YES. 

Q. YQU KNQW THAT THE INTERACTIQN QF AMMQNIA AND 
CERTAIN SUGARS IN TQBACCQ CAUSES THE RELEASE QF CERTAIN 
FLAVQRFUL CQMPQNENTS THAT AFFECT THE WAY THAT CIGARETTE 
SMQKERS PERCEIVE SMQKE; CQRRECT, SIR? 

A. YES. 

Q. AND THE USE QF AMMQNIA IMPRQVES THE QVERALL TASTE 
SENSATIQN QF THE SMQKE FQR THE SMQKER, DQESN'T IT? 

A. IT ALTERS THE TASTE. 

Q. LET'S TALK ABQUT PH FQR A MQMENT, DQCTQR. 

THE PH RANGE QF CQMMERCIALLY AVAILABLE AMERICAN 
CIGARETTES IS BETWEEN 5.5 AND 6.5; CQRRECT, SIR? 

JUDITH ANN QSSA, CSR NQ. 2310 


A. YES. 

Q. AND ALTHQUGH THERE HAS BEEN SQME VARIATIQN, THAT 
HAS LARGELY BEEN THE RANGE QF THE PH QF CQMMERCIALLY 
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AVAILABLE CIGARETTES SINCE THE 1970S, HASN'T IT, SIR? 

A. YES. 

Q. THERE'S VERY LITTLE FREE NICOTINE IN CIGARETTE 
SMOKE IN THAT PH RANGE, ISN'T THERE, DOCTOR? 

A. THERE IS. BUT IT VARIES QUITE A BIT WHEN YOU GO 
FROM 5.5 TO 6.5. 

THE PERCENTAGE OF THE TOTAL IS SMALL, BUT THE 
RELATIVE AMOUNT IS QUITE — IT'S 10 TIMES DIFFERENT QR MQRE 
WHEN YQU GQ QNE PH UNIT. 

SO IN A WAY, IT'S A SMALL AMQUNT AS A PERCENTAGE, 
BUT IT'S ALSQ GQT SUBSTANTIAL EFFECTS. SQ IT'S NQT SMALL 
FRQM THE PQINT QF VIEW QF ITS IMPACT. 

Q. ISN'T IT CQRRECT, DR. BENQWITZ, THAT THE AMQUNT 
QF NICQTINE THAT IS FREE NICQTINE IN TQBACCQ SMQKE WITH A PH 
QF SIX IS ABQUT 2 PERCENT? 

A. I DQN'T RECALL THE EXACT PERCENTAGE, BUT THAT 
CQULD BE RIGHT. 

Q. DR. BENQWITZ, YQU TESTIFIED YESTERDAY ABQUT THE 
PQSSIBILITY QR THEQRY THAT AN INCREASE IN THE AMQUNT QF 
NICQTINE THAT IS IN THE FREE STAGE AS QPPQSED TQ THE BASE 
STAGE WQULD RESULT IN A MQRE RAPID, I GUESS, DISTRIBUTIQN QF 
THE NICQTINE TQ THE BRAIN; IS THAT CQRRECT, SIR? 

A. I SAID THAT THERE WAS SQME QUESTIQN ABQUT FASTER 
ABSQRPTIQN INTQ THE BLQQDSTREAM. 

Q. BUT NICQTINE IS ABSQRBED VERY RAPIDLY INTQ THE 
JUDITH ANN QSSA, CSR NQ. 2310 


BLQQDSTREAM, REGARDLESS QF WHETHER IT'S FREE NICQTINE; IS 
THAT CQRRECT, SIR? 

A. QNCE IT GETS DQWN INTQ THE DEEP LUNGS, YES. 

Q. IT'S ABSQRBED INTQ THE BLQQDSTREAM IN JUST A 
MATTER QF SECQNDS; CQRRECT, SIR? 

A. YES. THERE'S SQME QUESTIQN ABQUT EXACTLY HQW 
MANY SECQNDS, BUT IT'S QUICK. 

Q. AND IF YQU INCREASE THE AMQUNT QF FREE NICQTINE, 
THAT MIGHT ALTER THE RATE QF ABSQRPTIQN. IT WQULD ALTER THE 
RATE QF ABSQRPTIQN, BUT PRQBABLY BY LESS THAN A SECQND, 
WQULDN'T IT, SIR? 

A. PRQBABLY. 

Q. DR. BENQWITZ, ISN'T IT TRUE THAT IF YQU WERE TQ 
RQLL IN A PIECE QF CIGARETTE PAPER THE EQUIVALENT WEIGHT QF 
TQBACCQ THAT IS FQUND IN MQDERN CIGARETTES, THAT THAT 
TQBACCQ RQLLED IN PAPER WQULD YIELD MQRE NICQTINE THAN 
MQDERN CIGARETTES WITH THE SAME WEIGHT QF TQBACCQ? 

A. I DQN'T UNDERSTAND THE QUESTIQN. 

Q. LET ME ASK YQU THIS QUESTIQN: ABQUT HQW MUCH 
TQBACCQ IS FQUND IN A MQDERN CIGARETTE? 

A. ABQUT QNE GRAM, 1,000 MILLIGRAMS. 

Q. QKAY. IF YQU WERE TQ RQLL QNE GRAM QF TQBACCQ IN 

A CIGARETTE PAPER AND TEST THE TAR AND NICQTINE YIELD QF 
THAT CIGARETTE, THE TAR AND NICQTINE YIELDS WQULD BE A FAR 
HIGHER YIELD THAN YQU'D GET FRQM A CQMMERCIALLY AVAILABLE 
CIGARETTE, WQULDN'T THEY? 

A. WELL, QF CQURSE, IT DEPENDS QN WHAT KIND QF 
TQBACCQ LEAVES YQU USED, BECAUSE THEY VARY WITH THE CQNTENT. 

JUDITH ANN QSSA, CSR NQ. 2310 


Q. ASSUMING YQU USE THE SAME TQBACCQ IN EACH 
CIGARETTE. 

A. YES, BECAUSE THERE'S LQWER NICQTINE CQNTENT IN 
THE RECQNSTITUTED TQBACCQ. 

Q. RECQNSTITUTED TQBACCQ. LET ME TALK ABQUT THAT. 

YQU TESTIFIED YESTERDAY, I BELIEVE, ABQUT THE USE 
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7 OF RECONSTITUTED TOBACCO TO CONTROL NICOTINE LEVELS IN THE 

8 MANUFACTURING PROCESS OF CIGARETTES; CORRECT, SIR? 

9 A. YES. 

10 Q. THE FACT IS THAT THE AMOUNT OF NICOTINE THAT ENDS 

11 UP IN RECONSTITUTED TOBACCO IS LOWER THAN THE AMOUNT OF 

12 NICOTINE IN TOBACCO AS IT GROWS IN THE FIELD; CORRECT, SIR? 

13 A. BUT I WAS TALKING ABOUT USING IT TO CONTROL THE 

14 TOTAL AMOUNT IN THE CIGARETTE. 

15 Q. YOU WEREN'T TALKING ABOUT USING IT TO RAISE THE 

16 AMOUNT OF NICOTINE, WERE YOU, SIR? 

17 A. NO. 

18 Q. OKAY. YOU ALSO TESTIFIED YESTERDAY ABOUT LOWER 

19 TAR AND NICOTINE CIGARETTES, DIDN'T YOU, SIR? 

20 A. YES. 

21 Q. ISN'T IT CORRECT, DR. BENOWITZ, THAT THE PUBLIC 

22 HEALTH COMMUNITY ENCOURAGED CIGARETTE MANUFACTURERS TO LOWER 

23 THE TAR AND NICOTINE OF THEIR PRODUCTS? 

24 A. YES. 

25 Q. ISN'T IT CORRECT THAT THE INDUSTRY DID EXACTLY 

26 WHAT THE PUBLIC HEALTH COMMUNITY ENCOURAGED THEM TO DO IN 

27 THAT REGARD? 

28 A. WELL, STRICTLY IN THAT REGARD, YES. 

JUDITH ANN OSSA, CSR NO. 2310 

1353 

1 Q. SINCE THE 1950S, ISN'T IT CORRECT THAT THE TAR 

2 AND NICOTINE YIELDS OF CIGARETTES SOLD IN THIS COUNTRY HAVE 

3 DROPPED IN A DRAMATIC FASHION? 

4 A. YES. 

5 Q. ISN'T IT TRUE THAT THE TAR — THAT THE 

6 SALES-WEIGHTED AVERAGE OF CIGARETTES SOLD IN THIS COUNTRY 

7 WITH RESPECT TO TAR YIELD HAS DROPPED ABOUT 60 TO 70 PERCENT 

8 SINCE THE CIGARETTES OF THE 1950S? 

9 A. YES. 

10 Q. NICOTINE YIELD HAS HAD A SIMILAR DROP, HASN'T IT, 

11 SIR? 

12 A. IT'S DROPPED. NOT AS MUCH, BUT IT'S DROPPED 

13 SUBSTANTIALLY. 

14 Q. AND THOSE WERE DECREASES IN THE YIELDS AS 

15 MEASURED BY THE FDA METHOD; IS THAT CORRECT, SIR? 

16 A. YES. 

17 Q. DR. BENOWITZ, IN YOUR OPINION, ATTEMPTS TO 

18 DECREASE THE TAR AND NICOTINE YIELDS OF CIGARETTES ARE 

19 THINGS THAT SHOULD HAVE BEEN DONE, AREN'T THEY, SIR? 

20 A. YES. I HAVE NO PROBLEM WITH DOING THAT. 

21 Q. AND IN YOUR OPINION, THOSE EFFORTS TO DECREASE 

22 THE TAR AND NICOTINE YIELDS OF CIGARETTES SHOULD CONTINUE, 

23 SHOULDN'T THEY, SIR? 

24 A. YES. 

25 Q. AND DR. BENOWITZ, ISN'T IT TRUE THAT YOU BELIEVE 

26 THAT SMOKERS WHO DO NOT WANT TO OR WHO APPEAR TO BE UNABLE 

27 TO QUIT SMOKING WOULD BE WELL ADVISED TO SWITCH TO LOWER TAR 

28 AND NICOTINE YIELD PRODUCTS THAN HIGHER TAR AND NICOTINE 

JUDITH ANN OSSA, CSR NO. 2310 

1354 

1 YIELD PRODUCTS? 

2 A. YES, BUT WITH A QUALIFIER. 

3 Q. LET ME TALK TQ YQU ABQUT CQMPENSATIQN, DQCTQR. 

4 YQU TALKED YESTERDAY ABQUT CQMPENSATIQN, DIDN'T YQU, SIR? 

5 A. YES. 

6 Q. QKAY. IT HAS BEEN KNQWN FQR A NUMBER QF DECADES 

7 THAT SQME SMQKERS CQMPENSATE WHEN THEY SMQKE LQWER TAR AND 

8 NICQTINE PRQDUCTS, HASN'T IT, SIR? 

9 A. YES. 
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Q. THAT PHENOMENON WAS WELL RECOGNIZED BY SCIENTISTS 
OUTSIDE OF THE TOBACCO INDUSTRY BY THE 1970S, WASN'T IT, 

SIR? 

A. YES. 

Q. NOW, YOU TESTIFIED AT SOME LENGTH ABOUT THAT 

TOPIC. 

BUT SIR, ISN'T IT THE FACT OF THE MATTER THAT YOU 
DON'T REALLY BELIEVE THAT MOST SMOKERS COMPENSATE EITHER 
FULLY OR FOR VERY LONG WHEN THEY SWITCH FROM HIGHER-YIELD 
PRODUCTS TO LOWER-YIELD PRODUCTS? 

A. WITH A SWITCHING, IT'S — THAT REQUIRES A 
COMPLICATED ANSWER. IT'S NOT A SIMPLE YES OR NO. 

Q. DR. BENOWITZ, LET ME HAND YOU WHAT WE'VE MARKED 
AS DEFENDANTS' EXHIBIT 3373. 

I'LL CHECK ON THE BINDER, YOUR HONOR. 

THE COURT: ACTUALLY, IF YOU HAVE A COPY FOR ME, 

I DON'T NEED THE BINDER NUMBER. I'LL JUST TAKE WHAT YOU 
GIVE ME. 

MR. FURR: THIS IS NOT PREMARKED. IT'S 3373. 
JUDITH ANN OSSA, CSR NO. 2310 

(DOCUMENT MORE PARTICULARLY 
LISTED IN THE INDEX MARKED 
FOR IDENTIFICATION DEFENDANTS' 

EXHIBIT # 3373) 

MR. FURR: Q. DR. BENOWITZ, I HAVE JUST HANDED 

YOU WHAT WE HAVE MARKED AS DEFENDANTS' EXHIBIT 3373 FOR 
IDENTIFICATION. 

THAT'S A PAPER ENTITLED "REDUCING THE 
ADDICTIVENESS OF CIGARETTES," ISN'T IT, SIR? 

A. YES. 

Q. YOU WERE ONE OF THE AUTHORS OF THAT PUBLICATION, 
WEREN'T YOU, SIR? 

A. YES. 

Q. IT WAS PUBLISHED IN THE TOBACCO CONTROL JOURNAL 
OF 1998, WASN'T IT, SIR? 

A. YES. 

Q. LET ME ASK YOU TO TURN TO PAGE 286 OF THAT 
PUBLICATION. 

YOUR HONOR, I WILL PROPOSE TO READ TO THE DOCTOR 
THE FIRST FULL PARAGRAPH ON THE LEFT-HAND COLUMN DOWN TO 
"WITHIN A FEW YEARS." 

(ATTORNEYS CONFER) 

MS. CHABER: I THINK, FOR COMPLETENESS, THE 

WHOLE PARAGRAPH SHOULD BE READ. 

THE COURT: WHAT IS THE PARAGRAPH? IT STARTS 

OUT WITH THE WORD "MOST"? 

MR. FURR: YES, SIR. 

THE COURT: YOU BOTH AGREE THAT IT'S OKAY TO 

JUDITH ANN OSSA, CSR NO. 2310 

READ THE WHOLE PARAGRAPH. SO GO AHEAD, PLEASE. 

MR. FURR: Q. DR. BENOWITZ, ISN'T IT CORRECT 

THAT YOU AND YOUR COAUTHORS WROTE IN 1998: 

"MOST EXPERIMENTAL STUDIES ON SWITCHING FROM 
HIGH-YIELD TO LOW-YIELD CIGARETTES WERE 
SHORT-TERM, LASTING DAYS TO A WEEK. THE 
ONLY STUDY THAT EXAMINED SWITCHING OVER 
12 WEEKS REPORTED A 30 PERCENT REDUCTION 
IN LEVELS OF NICOTINE AND COTININE (A 
NICOTINE METABOLITE) WITH NO INCREASE IN 
CIGARETTE CONSUMPTION OR CARBON MONOXIDE 
LEVELS, SUGGESTING, WHEREAS PARTIAL 
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COMPENSATION" — 

THE COURT: "SUGGESTING THAT, WHEREAS." 

MR. FURR: I'M SORRY — "SUGGESTING THAT, 

WHEREAS PARTIAL COMPENSATION OCCURRED, 

THERE WAS NO HARMFUL OVERSMOKING OF THE 
LOW-YIELD CIGARETTES. ANOTHER STUDY, WHICH 
USED 'NICOTINE FADING' (SWITCHING TO BRANDS 
WITH PROGRESSIVELY LOWER YIELDS OF NICOTINE 
AS PART OF A SMOKING CESSATION PROGRAM), 

FOUND A DECREASE IN COTININE BY 38 PERCENT 
AND CARBON MONOXIDE BY 25 PERCENT OVER THE 
THREE-WEEK STUDY. THUS, EVEN THOUGH 
COMPENSATORY OVERSMOKING IS A CONCERN, THE 
EXTENT MAY NOT PROVE TO BE GREAT, AND THE 
ACCOMPANYING RISK OF INCREASED TEMPORARY 
EXPOSURE TO TOBACCO SMOKE TOXINS MAY BE 
JUDITH ANN OSSA, CSR NO. 2310 

ACCEPTABLE IF THE ULTIMATE BENEFIT WILL BE 
CESSATION WITHIN A FEW YEARS. 

ADDITIONALLY, THERE IS LITTLE EVIDENCE FROM 
EITHER LABORATORY RESEARCH OR ATTEMPTS TO 
MARKET DENICOTINIZED CIGARETTES THAT SUCH 
CIGARETTES WOULD SUSTAIN USE IN A 
SUBSTANTIAL PERCENTAGE OF SMOKERS. 

NONETHELESS, ONGOING RESEARCH WOULD BE 
NEEDED TO EVALUATE THE EXPOSURE OF 
CIGARETTES SMOKERS TO CARBON MONOXIDE AND 
OTHER TOXINS DURING THE IMPLEMENTATION OF A 
NICOTINE REDUCTION PROGRAM, TO MINIMIZE THE 
POSSIBILITY OF ADVERSE EFFECTS." 

Q. THAT'S WHAT YOU WROTE IN 1998; CORRECT, SIR? 

A. YES. BUT THAT DOES NOT ADDRESS THE QUESTION YOU 
ASKED ME EXACTLY. THIS IS ONE PART OF IT. IT'S NOT THE 
FULL RESPONSE TO THE QUESTION YOU ASKED. 

Q. DOCTOR, IN 1998, YOU AND YOUR COAUTHORS WROTE 
THAT COMPENSATORY OVERSMOKING APPEARS NOT TO PERSIST, DIDN'T 
YOU, SIR? 

A. YES. RIGHT. BUT THESE ARE IN EXPERIMENTAL 
STUDIES, AND SOME IN CASES WHERE PEOPLE WERE TRYING TO 
REDUCE THEIR RISK. IF YOU LOOK AT POPULATION STUDIES OF 
PEOPLE SMOKING DIFFERENT KINDS OF CIGARETTES, IN FACT THE 
RESULTS ARE THERE IS NO OVERCOMPENSATION. BUT THERE IS. 
BASICALLY, IT'S FULL COMPENSATION. 

SO THE REAL QUESTION IS WHAT THE SMOKER IS TRYING 
TO DO, THE SORT OF SMOKER INVOLVED. 

JUDITH ANN OSSA, CSR NO. 2310 

I THINK THAT IF A SMOKER IS TRYING TO REDUCE 
THEIR SMOKE CONSUMPTION AND YOU INSTRUCT THEM HOW TO DO IT, 
IT COULD ACTUALLY REDUCE THEIR SMOKE CONSUMPTION WITH 
LOWER-YIELD CIGARETTES. 

BUT IF YOU LOOK AT ALL SMOKERS, JUST SMOKING 
WHATEVER BRANDS THEY CHOOSE, AND YOU TRY TO RELATE THE YIELD 
OF THEIR BRAND WITH THEIR INTAKE OF SMOKE, THERE'S VERY 
LITTLE DIFFERENCE BETWEEN LOW YIELDS AND HIGH YIELDS. 

SO IT'S VERY DEPENDENT ON WHICH SMOKERS AND WHAT 
KIND OF STUDY IS GIVEN. 

MR. FURR: YOUR HONOR, I MOVE TO STRIKE THE 

WHOLE ANSWER AS NONRESPONSIVE AFTER THE WORD "YES." 

THE COURT: I'M GOING TO LEAVE IN THE ANSWER 

"YES," JURORS, AND STRIKE THE REMAINDER OF THE ANSWER AS 
NOT RESPONSIVE TO THE QUESTION. 
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16 I'M GOING TO REMIND THE WITNESS, PLEASE, YOU HAVE 

17 GOT TO LIMIT YOURSELF TO THE QUESTIONS THAT ARE ASKED. IF 

18 MS. CHABER WANTS TO ASK YOU MORE QUESTIONS ON REDIRECT 

19 LATER, SHE CAN DO IT, BUT YOU NEED TO LIMIT YOURSELF TO A 

20 FAIR ANSWER TO THE QUESTIONS THAT YOU ARE BEING ASKED. 

21 SOMETIMES, YOUR ANSWERS ARE GOING BEYOND THE 

22 QUESTIONS. OKAY? 

23 MR. FURR: Q. DR. BENOWITZ, LET ME ASK YOU A 

24 FEW QUESTIONS ABOUT THE TESTIMONY YOU GAVE YESTERDAY ABOUT 

25 THE FDA METHOD AND THE TAR AND NICOTINE VALUES THAT THAT 

26 METHOD — THAT THE SMOKING MACHINES YIELD WHEN THAT METHOD 

27 IS USED. 

28 DR. BENOWITZ, THE FDA METHOD WAS NEVER INTENDED 

JUDITH ANN OSSA, GSR NO. 2310 

1359 

1 TO REPRODUCE OR TO EXPLAIN OR DESCRIBE HOW MUCH TAR AND 

2 NICOTINE ANY PARTICULAR SMOKER MIGHT GET FROM ANY PARTICULAR 

3 CIGARETTE, WAS IT, SIR? 

4 A. NO. IT'S MEANT TO REPRESENT AN AVERAGE. 

5 Q. FROM THE BEGINNING OF THE USE OF THAT METHOD, THE 

6 FDA KNEW THAT THE CIGARETTE SMOKING MACHINE WOULD NOT MIMIC 

7 THE WAY A SMOKER ACTUALLY SMOKES A CIGARETTE; CORRECT, SIR? 

8 A. FOR AN INDIVIDUAL, YES. IT WAS ORIGINALLY 

9 THOUGHT TO AVERAGE SMOKING BEHAVIOR. 

10 Q. AND IN FACT, WHEN THAT METHOD WAS ADOPTED BY THE 

11 FDA, THE CIGARETTE MANUFACTURERS ADVISED THE FDA OF THE 

12 LIMITATIONS OF THE METHOD, DIDN'T THEY, SIR? 

13 A. YES. 

14 Q. HOWEVER, YOU DO KNOW, DOCTOR, THAT THE CIGARETTE 

15 MANUFACTURERS IN THE UNITED STATES ARE REQUIRED TQ PUT THQSE 

16 FDA TEST NUMBERS QN EACH AND EVERY ADVERTISEMENT; CQRRECT, 

17 SIR? 

18 A. YES. 

19 Q. AND THE FAILURE TQ DQ SO WQULD BE A VIQLATIQN QF 

20 A FEDERAL LAW, WQULDN'T IT, SIR? 

21 A. YES. 

22 Q. DR. BENQWITZ, YQU TESTIFIED YESTERDAY THAT 

23 SMQKERS WQN'T SMQKE CIGARETTES WITHQUT NICQTINE, DIDN'T YQU, 

24 SIR? 

25 A. YES, I DID. 

26 Q. ISN'T IT ALSQ TRUE, DQCTQR, THAT SMQKERS WQN'T 

27 SMQKE A CIGARETTE JUST BECAUSE IT DELIVERS A LEVEL QF 

28 NICQTINE CQMPARABLE TQ QTHER CQMMERCIAL PRQDUCTS QN THE 

JUDITH ANN QSSA, CSR NQ. 2310 
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1 MARKET? 

2 A. I'M NQT SURE WHAT YQU MEAN BY THAT. 

3 Q. WELL, LET ME ASK YQU ABQUT AN EXAMPLE. 

4 YQU'RE FAMILIAR WITH THE PREMIER AND ECLIPSE 

5 CIGARETTES MANUFACTURED BY THE R.J. REYNQLDS CQMPANY, AREN'T 

6 YQU, SIR? 

7 A. YES. 

8 Q. THQSE CIGARETTES YIELDED NICQTINE CQMPARABLE TQ 

9 SQME QF THE QTHER LQW-YIELD PRQDUCTS QN THE MARKET; IS THAT 

10 CQRRECT, SIR? 

11 A. WELL, FIRST, LET ME SAY, I DQN'T VIEW THEM AS 

12 CIGARETTES. THEY ARE TQBACCQ-CQNTAINING DELIVERY DEVICES, 

13 BUT THEY DQN'T REALLY — IT'S NQT A CIGARETTE THAT'S BURNING 

14 TQBACCQ IN THE WAY YQU NQRMALLY THINK QF A CIGARETTE. 

15 THEY LQQK LIKE CIGARETTES. BUT IN MY — FRQM MY 

16 VIEW, IT'S NQT EXACTLY A CIGARETTE. THE TASTE IS MUCH 

17 DIFFERENT, I THINK. 

18 FQR SQMEQNE TQ MAKE A TRANSITIQN, YQU'RE REALLY 
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GOING FROM TOBACCO SMOKING TO A DIFFERENT SORT OF DEVICE. 

MR. FURR: YOUR HONOR, I MOVE TO STRIKE THE 

ANSWER AS NONRESPONSIVE AFTER — 

THE COURT: WELL, YOUR QUESTION SAID "CIGARETTES 

YIELDED" AND HE IS SAYING, "I DON'T VIEW THEM AS 
CIGARETTES." 

SO I'M GOING TO LEAVE THE ANSWER IN, BECAUSE WHAT 
HE'S SAYING IS HE'S NOT ACCEPTING THE PREDICATE OF YOUR 
QUESTION. 

SO I'M GOING TO LEAVE HIS ANSWER IN. I THINK 
JUDITH ANN OSSA, GSR NO. 2310 


IT'S RESPONSIVE. 

MR. FURR: Q. DR. BENOWITZ, THOSE PRODUCTS 

WERE MARKETED BY R.J. REYNOLDS TO THE CONSUMERS OF 
CIGARETTES, WEREN'T THEY, SIR? 

A. I SUPPOSE. I'M NOT SURE. IT CERTAINLY IS FOR 
SMOKERS. 

Q. AND YOU KNOW THAT THOSE PRODUCTS YIELD NICOTINE 
LEVELS COMPARABLE TO OTHER LOW-YIELD PRODUCTS THAT ARE ON 
THE MARKET; CORRECT, SIR? 

A. NOT LOW-YIELD. FULL-FAVOR PRODUCTS. 

Q. FULL-FLAVOR PRODUCTS. 

BUT THEY YIELD VERY DECREASED PARTICULATE OR TAR 
COMPARED TO FULL-YIELD PRODUCTS, DON'T THEY, DOCTOR? 

A. YES. 

Q. AND WHEN CIGARETTE SMOKERS — I SHOULD SAY, WHEN 
THE COMPANY MARKETED THOSE PRODUCTS TO CIGARETTE SMOKERS, 
CIGARETTE SMOKERS REJECTED THOSE PRODUCTS? THERE WAS NO 
CONSUMER ACCEPTANCE OF THOSE PRODUCTS, WAS THERE, DOCTOR? 

A. NO. 

Q. DR. BENOWITZ, YOU MENTIONED BRIEFLY YESTERDAY 
YOUR PROPOSAL, WHICH IS I BELIEVE POSSIBLY EMBODIED IN THIS 
PAPER THAT YOU AND I JUST DISCUSSED TITLED "REDUCING THE 
ADDICTIVENESS OF CIGARETTES," IN WHICH YOU PROPOSE A VERY 
LOW-YIELD NICOTINE PRODUCT; CORRECT, SIR? 

A. YES, BUT LOW-YIELD IN A DIFFERENT WAY THAN 
COMMERCIAL LOW-YIELD CIGARETTES ARE CURRENTLY. 

Q. DOCTOR, YOU PROPOSE THAT COMMERCIAL PRODUCTS BE 
ALTERED IN THE METHOD SUGGESTED IN YOUR PAPER, BECAUSE YOU 
JUDITH ANN OSSA, CSR NO. 2310 


BELIEVE THAT DOING SO WOULD RESULT IN SMOKERS ULTIMATELY 
BEING ABLE TO QUIT SMQKING CIGARETTES MQRE EASILY IF THEY 
CHQSE TQ DQ SQ; CQRRECT, SIR? 

A. YES. 

Q. NQW, THAT'S A HYPQTHESIS QF YQURS, BUT QBVIQUSLY, 
THAT HAS NQT ACTUALLY BEEN TESTED YET, HAS IT, SIR? 

A. NQ. 

Q. IN FACT, ISN'T A CQMPQNENT QF YQUR HYPQTHESIS 
THAT THE MANUFACTURING AND MARKETING QF ALL QTHER CIGARETTE 
BRANDS WQULD HAVE TQ BE STQPPED IN QRDER FQR YQUR PRQDUCT TQ 
SUCCEED IN THE MARKETPLACE? 

A. WELL, THE NICQTINE CQNTENT QF QVERALL PRQDUCTS 
WQULD HAVE TQ BE GRADUALLY MQVED DQWN. 

Q. IN QRDER TQ ACHIEVE THAT GQAL, ALL CQMMERCIAL — 
CURRENTLY EXISTING CQMMERCIAL PRQDUCTS WQULD HAVE TQ BE 
ALTERED, WQULDN'T THEY, SIR? 

A. YES. 

Q. DR. BENQWITZ, LET ME ASK YQU QNE MQRE QUESTIQN, 

SIR. 

SIR, ISN'T IT TRUE THAT YQU BELIEVE THAT IF 
LESLIE WHITELEY HAD MADE FQUR TQ FIVE SERIQUS QUIT ATTEMPTS 
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TO QUIT SMOKING AT ANY POINT IN HER LIFE, THAT IT'S LIKELY 
THAT SHE WOULD HAVE BEEN ABLE TO STOP? 

A. WELL, ON A PROBABILITY BASIS, YES. 

MR. FURR: THANK YOU, SIR. 

THAT'S ALL THE QUESTIONS I HAVE RIGHT NOW, YOUR 

HONOR. 

THE COURT: OKAY. MR. HARDY. 

JUDITH ANN OSSA, GSR NO. 2310 

MR. HARDY: THANK YOU, YOUR HONOR. 

CROSS-EXAMINATION 

BY MR. HARDY: Q. GOOD AFTERNOON, DR. 

BENOWITZ. WE HAVEN'T MET. 

MY NAME IS DAVID HARDY, AND I REPRESENT PHILIP 

MORRIS. 

A. GOOD AFTERNOON. 

Q. AND I WILL TRY NOT TO COVER GROUND THAT MR. FURR 
HAS, AND I EXPECT TO BE ONLY A FEW MINUTES. SO YOU CAN SEE 
THE LIGHT AT THE END OF THE TUNNEL. 

A. OKAY. 

Q. I WANT TO ASK YOU ABOUT YOUR VENTILATION HOLE 
TESTIMONY YESTERDAY. 

DO YOU REMEMBER WHEN YOU WERE TALKING ABOUT THE 
VENTILATION HOLES IN THE CIGARETTE FILTERS? 

A. YES. 

Q. AND THAT'S — JUST SO THERE IS NO CONFUSION, 
THAT'S JUST ONE OF MANY DIFFERENT WAYS OF BRINGING DOWN TAR 
AND NICOTINE, ISN'T IT? 

A. YES. 

Q. POROUS PAPER IS ONE? 

A. YES. 

Q. I THINK YOU ALREADY TALKED ABOUT RECONSTITUTED 
TOBACCO. 

HOW ABOUT EXPANDED TOBACCO? THAT'S ANOTHER WAY, 

ISN'T IT? 

A. YES. 

Q. AND THE UNCONVENTIONAL PRODUCTS, LIKE PREMIER? 
JUDITH ANN OSSA, CSR NO. 2310 

A. YES. 

Q. AND ARE YOU AWARE OF THE FACT THAT PHILIP MORRIS 
HAS ACCORD IN THE MARKETPLACE? 

A. YES, I'M AWARE OF ACCORD. 

Q. WELL, LET'S FOCUS JUST FOR A MINUTE THEN ON THE 
VENTILATION HOLES. 

IF I UNDERSTAND WHAT YOU'RE SAYING CORRECTLY — 
AND I HAVE GOT A CIGARETTE HERE SOMEWHERE — IF I UNDERSTAND 
YOUR TESTIMONY CORRECTLY, WHAT YOU'RE SUGGESTING IS THAT IF 
THE SMOKER KEEPS HIS FINGERS ON THE CIGARETTE WHILE IT'S IN 
HIS MOUTH AND HOLDS IT LIKE THIS (DEMONSTRATING) AND PUFFS 
ON IT, HE MAY PARTIALLY — PARTIALLY OCCLUDE OR BLOCK THE 
VENTILATION HOLES? 

A. YES. 

Q. HAVE YOU EVER SMOKED? 

A. ONE OR TWO CIGARETTES IN MY LIFE. 

Q. HOW LONG HAS IT BEEN? 

A. MANY YEARS. 

Q. HAVE YOU WATCHED SMOKERS RECENTLY TO SEE WHAT 
THEY DO WITH THE FINGERS OF THE HAND THAT PUTS THE CIGARETTE 
IN THEIR MOUTH (DEMONSTRATING)? 

A. I'VE NOT SPECIFICALLY LOOKED AT THAT, NO. 

Q. IS IT YOUR TESTIMONY THAT THEY KEEP THEIR FINGERS 
ON THAT CIGARETTE WHILE THEY'RE TAKING THE PUFF? 
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A. WELL, PEOPLE CAN OCCLUDE THE FILTER, THE 
VENTILATION HOLES, WITH THEIR LIPS, THEY CAN DO IT WITH 
THEIR FINGERS, OR SOME COMBINATION OF THAT. 

I DON'T KNOW OF ANY EVIDENCE ABOUT WHICH WAY IS 
JUDITH ANN OSSA, CSR NO. 2310 


MOST COMMONLY DONE, BUT IT CAN BE DONE WITH BOTH WAYS. 

Q. WHAT I AM SUGGESTING OR WHAT I'M ASKING YOU, 
DOCTOR, IS: ISN'T IT TRUE THAT WHEN IN FACT WHEN CIGARETTE 
SMOKERS SMOKE, WHEN THEY PUFF THE CIGARETTE, THEY GENERALLY 
TAKE THEIR FINGERS OFF THE CIGARETTE, EITHER QUITE A WAYS 
OFF, OR OPEN THEIR FINGERS A LITTLE BIT LIKE THIS 
(DEMONSTRATING)? 

A. I THINK THAT IS COMMON, YES. 

Q. A COUPLE OF QUESTIONS ABOUT AMMONIA. MR. FURR 
ASKED YOU ABOUT THAT. I WASN'T CLEAR. 

ARE YOU AWARE OF THE FACT OR WOULD YOU AGREE THAT 
AMMONIA IS USED AS A FLAVORANT BECAUSE IT MAKES TOBACCO 
TASTE LIKE BURLEY, THE PARTICULAR BLEND THAT COMPANIES LIKE 
TO USE? 

A. YES. I KNOW IT GIVES A PARTICULAR FLAVOR. I 
WASN'T SURE IT WAS LIKE BURLEY, BUT I KNOW IT DOES IMPART 
CHARACTERISTIC FLAVORS. 

Q. BUT IT RELEASES PECTIN, THAT SUBSTANCE THAT TENDS 
TO HOLD THINGS TOGETHER? 

A. I BELIEVE SO, YES. 

Q. NOW, YOU'VE TALKED ABOUT THIS PH ISSUE AGAIN, AND 
I WANT TO DEAL WITH A VERY SPECIFIC POINT ABOUT THAT. 

BECAUSE THERE WAS A TIME, I THINK A COUPLE OF YEARS AGO, 

WHEN YOU GAVE A DEPOSITION OR TESTIFIED SOMEWHERE THAT YOU'D 
LIKE TO KNOW WHETHER PUTTING MORE AMMONIA IN THE CIGARETTE 
ACTUALLY INCREASED THE PH ENOUGH TO SPEED UP OR INCREASE 
DELIVERY OF NICOTINE TO THE BODY; IS THAT RIGHT? 

A. THAT IS CORRECT. 

JUDITH ANN OSSA, CSR NO. 2310 


Q. AND YOU WERE CONTACTED AFTER THAT TESTIMONY BY A 
PHILIP MORRIS SCIENTIST NAMED CATHY ELLIS, WEREN'T YOU? 

A. I WAS. 

Q. AND DR. ELLIS OFFERED TO GIVE YOU SOME 
EXPERIMENTAL CIGARETTES OR HAVE TO SOME EXPERIMENTAL 
CIGARETTES DEVELOPED WITH AMMONIA IN THEM AND HAVE THEM 
TESTED, DIDN'T SHE? 

A. YES. 

Q. AND THAT WAS DONE, WASN'T IT? 

A. YES. 

Q. AND THAT WAS DONE BY DR. WILLIAM RICKERT OF 
LABSTAT LABORATORIES, WASN'T IT? 

A. THE TESTING, YES. 

Q. AND HE'S A HIGHLY RESPECTED INDEPENDENT 

SCIENTIST, ISN'T HE? 

A. YES. 

Q. ONE WITH WHOM YOU'VE SERVED ON BOARDS AND PANELS, 
INCLUDING RECENTLY IN CANADA? 

A. YES. 

Q. AND WHAT DID THOSE TEST RESULTS SHOW? 

A. THOSE TESTS SHOWED THAT ADDING AMMONIA — I'M NOT 
SURE HOW MUCH WAS ADDED OR THE WAY IT WAS DONE — BUT ADDING 
AMMONIA, AS DR. ELLIS DIRECTED, HAD NO EFFECT ON THE PH. 

Q. AND SHE DIDN'T TEST THEM. IT WAS DR. RICKERT WHO 
TESTED THEM; RIGHT? 

A. WELL, I DON'T KNOW IF SHE TESTED THEM FIRST, BUT 
THE RESULTS I GOT WERE FROM DR. RICKERT. 
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Q. WERE FROM DR. RICKERT; CORRECT? 

JUDITH ANN OSSA, CSR NO. 2310 

A. YES. 

Q. YOU DON'T QUESTION THOSE, THE ACCURACY OF THOSE 
RESULTS, DO YOU? 

A. NO. 

Q. LET'S TALK OF EXPERIMENTAL CIGARETTES FOR A 
MINUTE. LET'S TALK ABOUT ACTUAL COMMERCIAL BRANDS. 

DR. RICKERT DID SOME TESTING OF ACTUAL COMMERCIAL 
BRANDS TO DETERMINE PH, DIDN'T HE? 

A. HE HAS, YES. 

Q. FOR THE STATE OF MASSACHUSETTS? 

A. YES. 

Q. HE TESTED 10 BRANDS, DIDN'T HE? 

A. I FORGET HOW MANY. HE TESTED A NUMBER OF 
CIGARETTES. 

Q. AND DO YOU KNOW WHERE MARLBORO CAME ON THE PH 
SCALE COMPARED TO THE OTHER NINE BRANDS? 

A. I DON'T RECALL EXACTLY. I THINK THEY WERE VERY 
SIMILAR, BUT I DON'T RECALL EXACTLY. 

Q. ALL BRANDS WERE PRETTY MUCH IN THE SAME BALLPARK, 
WEREN'T THEY? 

A. I THINK SO. 

Q. THERE WASN'T ANY SIGNIFICANCE TO YOU, ANY 
DIFFERENCE IN THE PH, WAS THERE? 

A. NOT AT THIS TIME, NO. 

Q. WOULD IT SURPRISE YOU TO LEARN THAT MARLBORO WAS 
NINE OUT OF 10 ON A PH LEVEL, LOWER THAN EIGHT OF THE 10? 

A. WELL, IT SURPRISED ME WHEN I FIRST SAW IT, 

BECAUSE OF DOCUMENTS OF R.J. REYNOLDS INDICATING THAT THERE 
JUDITH ANN OSSA, CSR NO. 2310 

WAS MUCH DIFFERENCE — 

Q. EXCUSE ME. MY QUESTION WAS: "DOES IT — WOULD 
IT SURPRISE YOU?" 

AND I UNDERSTOOD YOU TO SAY THAT YOU DID SEE 
THAT; IS THAT CORRECT? 

A. RIGHT. BUT I'M SAYING IT DID SURPRISE ME. I'M 
TELLING YOU WHY. 

MR. HARDY: I MOVE TO STRIKE THE WITNESS' ANSWER 

ABOUT WHY IT SURPRISED HIM. 

THE COURT: ALL RIGHT. I'LL STRIKE THE 

PORTION — THE ONLY QUESTION WAS: DID IT SURPRISE YOU? 

I WILL STRIKE THE REASON WHY. IT GOES BEYOND THE 

QUESTION. 

MR. HARDY: Q. YOU ARE NOT QUESTIONING THE 

ACCURACY OF DR. RICKERT'S TESTING, ARE YOU? 

A. NO. 

Q. YOU ACCEPT THE FACT THAT MARLBORO HAD A LOWER PH 
THAN MOST OF THE OTHER CIGARETTES HE TESTED? 

A. YES. THEY WERE PRETTY CLOSE. 

Q. AND THAT'S IN SPITE OF THE FACT THAT MARLBORO IS 

THE NO. 1 SELLING BRAND IN THE UNITED STATES? 

A. THAT'S TRUE. I'M NOT SURE. ARE THEY SUPPOSED TO 
BE CONNECTED IN ANY WAY? 

Q. THAT'S MY POINT. 

APPARENTLY, IF YOU GO BY THE TESTS, THERE IS NO 
CORRELATION BETWEEN THE AMMONIA LEVEL AND THE POPULARITY OF 
THE BRAND; ISN'T THAT RIGHT? 

A. THAT'S CORRECT. 

JUDITH ANN OSSA, CSR NO. 2310 
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Q. I'LL BE REAL QUICK ON NEXT. YOU KNOW ABOUT THAT 
CIGARETTE, DON'T YOU? 

A. YES. 

Q. THAT WAS TEST-MARKETED BY PHILIP MORRIS? 

A. YES. 

Q. DO YOU KNOW HOW MUCH OF THE NICOTINE WAS REMOVED? 
A. ALMOST ALL OF IT. I THINK JUST A TRACE LEFT. 

Q. AND YOU KNOW FROM YOUR OWN STUDY OF THE PROJECT 
THAT PHILIP MORRIS SPENT A GREAT DEAL OF TIME AND MONEY ON 
THAT, DON'T YOU? 

A. I BELIEVE SO. I DON'T KNOW THE DETAIL ON IT, BUT 
I THINK THAT'S TRUE. 

Q. YOU KNOW IT FAILED IN THE MARKETPLACE? 

A. YES. 

Q. THE CONSUMER WOULDN'T BUY IT? 

A. YES. 

Q. YOU KNOW THE REPORTS WERE THAT IT DIDN'T TASTE 
GOOD TO THEM? 

A. YES. 

Q. NOW, I UNDERSTOOD, I BELIEVE, YOU TO TESTIFY 
YESTERDAY, DOCTOR, THAT IN YOUR OPINION, THE STATEMENTS OF 
THE TOBACCO COMPANIES ABOUT SMOKING AND DISEASE AND ABOUT 
SMOKING AND ADDICTION HAVE REDUCED THE EFFECTIVENESS OF THE 
PUBLIC HEALTH SERVICE MESSAGE TO SMOKERS. 

WAS THAT THE ESSENCE OF YOUR TESTIMONY YESTERDAY? 
A. YES. 

Q. AND I ALSO UNDERSTOOD YOU TO SAY THAT THAT WAS 
STILL TRUE TODAY; THAT NOTHING REALLY HAD CHANGED? 

JUDITH ANN OSSA, CSR NO. 2310 

A. YES. 

Q. HAVE YOU SEEN THE PHILIP MORRIS WEBSITE ON THE 
INTERNET? 

A. YES. 

MR. HARDY: ALL RIGHT. I WANT TO ASK YOU ABOUT 

THAT, DOCTOR. GIVE ME JUST A MINUTE. 

DEFENDANTS' EXHIBIT 4798. AND I'M HANDING THE 
COURT THE THREE-RING BINDER. 

THE COURT: IS THIS A NEW ONE OR HAS THIS BEEN 

MARKED? 

MR. HARDY: THIS IS A NEW ONE. IT'S BEEN 

MARKED. 

(DOCUMENT MORE PARTICULARLY 
LISTED IN THE INDEX MARKED 
FOR IDENTIFICATION DEFENDANTS' 

EXHIBIT # 4798) 

THE COURT: IT HAS BEEN MARKED? 

MR. HARDY: IT HAS BEEN MARKED. THERE IS YOUR 

EXHIBIT COPY. 

MS. CHABER: YOUR HONOR, I DON'T KNOW. THERE IS 

NO QUESTION PENDING, BUT I JUST DID WANT TO RAISE — 
DEPENDING ON THE QUESTION, THERE MAY BE A PROBLEM AND THERE 
MAY NOT BE A PROBLEM. I JUST WANTED TO ALERT THE COURT. 

THE COURT: IF YOU WANT TO JUST HAVE A BRIEF 

CONFERENCE WITH MR. HARDY, YOU CAN. IF YOU WANT TO WAIT FOR 

THE QUESTION TO OCCUR, YOU CAN DO THAT TOO. 

MR. HARDY: Q. WHAT I'M GOING TO DO IS ASK DR. 

BENOWITZ TO LOOK AT THIS DOCUMENT WITH ME AND TELL ME IF HE 
JUDITH ANN OSSA, CSR NO. 2310 

THINKS THAT IT REPRESENTS SOMETHING THAT REDUCES THE 
EFFECTIVENESS OF THE PUBLIC HEALTH SERVICE MESSAGE. 

THE COURT: WOULD THERE BE ANY OBJECTION TO 
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HONOR. 

LIKE I HAVE AN OBJECTION TO PAGE 1, FOR EXAMPLE. 
MR. HARDY: I'M GOING TO TURN — I WANT YOU TO 

TURN TO PAGE 11, DR. BENOWITZ, AND COUNSEL. 

THE COURT: WHY DON'T WE JUST KEEP GOING. THERE 

MAY NOT BE AN OBJECTION. 

MR. HARDY: Q. DO YOU SEE THAT PAGE TITLED 

"CIGARETTE SMOKING: HEALTH ISSUES FOR SMOKERS"? 

A. YES. 

MR. HARDY: DOES COUNSEL HAVE ANY OBJECTION IF I 

DISPLAY THIS? 

(ATTORNEYS CONFER) 

MS. CHABER: NO. 

THE COURT: YOU MAY DO THAT. 

MR. HARDY: GET THE LIGHTS, PLEASE. 

Q. OKAY, DOCTOR. READ ALONG, IF YOU WILL, WITH ME 
ON THAT FIRST PARAGRAPH. 

"CIGARETTE SMOKING AND DISEASE IN SMOKERS: 

THERE IS AN OVERWHELMING MEDICAL AND 
SCIENTIFIC CONSENSUS THAT CIGARETTE SMOKING 
CAUSES LUNG CANCER, HEART DISEASE, 

EMPHYSEMA AND OTHER SERIOUS DISEASES IN 
SMOKERS. SMOKERS ARE FAR MORE LIKELY TO 
JUDITH ANN OSSA, GSR NO. 2310 

DEVELOP SERIOUS DISEASES, LIKE LUNG CANCER, 
THAN NONSMOKERS. THERE IS NO 'SAFE' 

CIGARETTE. THESE ARE AND HAVE BEEN THE 
MESSAGES OF PUBLIC HEALTH AUTHORITIES 
WORLDWIDE. SMOKERS AND POTENTIAL SMOKERS 
SHOULD RELY ON THESE MESSAGES IN MAKING ALL 
SMOKING-RELATED DECISIONS." 

DOCTOR, DOES THAT STATEMENT REDUCE THE 
EFFECTIVENESS OF THE PUBLIC HEALTH SERVICE MESSAGE? 

A. IT'S — IT'S MUCH BETTER THAN IT USED TO BE. 

Q. LET'S LOOK AT THE BOTTOM OF THE PAGE. 

"CIGARETTE SMOKING AND ADDICTION: CIGARETTE 
SMOKING IS ADDICTIVE, AS THAT TERM IS MOST 
COMMONLY USED TODAY. IT CAN BE VERY DIFFICULT 
TO QUIT SMOKING, BUT THIS SHOULD NOT DETER 
SMOKERS WHO WANT TO QUIT FRQM TRYING TQ DQ 
SQ. " 

DQES THAT STATEMENT REDUCE THE EFFECTIVENESS QF 
THE PUBLIC HEALTH SERVICE MESSAGE? 

A. I'D SAY THE SAME THING. IT'S MUCH BETTER THAN 
THE STATEMENTS USED TQ BE. 

Q. SQ IN YQUR QPINIQN, THERE HAS BEEN A CHANGE? 

A. YES, THERE HAS BEEN A CHANGE. 

Q. LET'S LQQK AT PAGE 13. 

YQUR CQPY IS NUMBERED, ISN'T IT, DQCTQR? 

A. YES. 

Q. LET'S LQQK AT THE FIRST PARAGRAPH. 

UNDER "QUITTING SMQKING: 

JUDITH ANN QSSA, CSR NQ. 2310 

QNE QF THE REQUIRED CIGARETTE WARNINGS FQR 
PACKAGES AND ADVERTISEMENTS IN THE UNITED 
STATES IS THE SURGEQN GENERAL'S WARNING: 
QUITTING SMQKING NQW GREATLY REDUCES SERIQUS 
RISK TQ YQUR HEALTH.' TQ REDUCE THE HEALTH 
RISKS QF SMQKING, THE BEST THING TQ DQ IS TQ 
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QUIT; PUBLIC HEALTH AUTHORITIES DO NOT ENDORSE 
EITHER SMOKING FEWER CIGARETTES OR SWITCHING 
TO LOWER-YIELD BRANDS AS A SATISFACTORY WAY OF 
REDUCING RISK." 

DOES THAT STATEMENT REDUCE THE EFFECTIVENESS OF 
THE PUBLIC HEALTH SERVICE MESSAGE? 

A. AGAIN, I RESPOND IT'S BETTER THAN THE STATEMENTS 
USED TO BE. 

Q. MAYBE WE SHOULD CLARIFY A LITTLE BIT. MY 
QUESTION REALLY ISN'T WHETHER IT'S BETTER. MY QUESTION IS: 
DOES IT REDUCE THE EFFECTIVENESS OF THE PUBLIC HEALTH 
SERVICE MESSAGE? 

A. WELL, IT STILL COULD, BECAUSE IT STILL IS 
INDIRECT, IN A SENSE. IT DOESN'T SAY "SMOKING CAUSES 
CANCER." 

IT SAYS, "PUBLIC HEALTH AUTHORITIES SAY THAT 
SMOKING CAUSES CANCER." 

IT DOESN'T SAY, "CIGARETTE SMOKING IS ADDICTIVE." 
IT SAYS, "CIGARETTE SMOKING IS ADDICTIVE BY A CERTAIN 
DEFINITION." IT'S STILL TENTATIVE. 

Q. YOU'D LIKE FOR IT TO GO FARTHER? 

A. YES. 

JUDITH ANN OSSA, CSR NO. 2310 


Q. LET'S LOOK OVER AT PAGE 19. "UNDERSTANDING TAR 
AND NICOTINE NUMBERS." THE FIRST PARAGRAPH AGAIN. 

"NO TWO SMOKERS SMOKE CIGARETTES EXACTLY THE 
SAME WAY. THE TAR AND NICOTINE YIELD 
NUMBERS THAT ARE REPORTED FOR CIGARETTE 
BRANDS ARE NOT MEANT (AND WERE NEVER 
INTENDED) TO COMMUNICATE THE PRECISE AMOUNT 
OF TAR OR NICOTINE INHALED BY ANY 
INDIVIDUAL SMOKER FROM ANY PARTICULAR 
CIGARETTE. THESE NUMBERS COME FROM 
STANDARDIZED TESTING METHODS, WHICH COMPARE 
DIFFERENT BRANDS WHEN 'SMOKED' BY A MACHINE 
UNDER IDENTICAL LABORATORY CONDITIONS. AS 
REGULATORS HAVE SAID SINCE THEIR 
INTRODUCTION, THESE TESTS - INCLUDING THOSE 
DEVELOPED IN COOPERATION WITH THE U.S. 

FEDERAL TRADE COMMISSION AND THE 
INTERNATIONAL STANDARDS ORGANIZATION - SHOW 
THE RELATIVE DIFFERENCES IN YIELDS AMONG 
BRANDS, ASSUMING THAT EACH BRAND IS HELD 
AND SMOKED THE SAME WAY AS IT IS IN THE 
MACHINE." 

IS THAT GOOD ADVICE TO GIVE THROUGH THE WEBSITE? 

A. IT IS GOOD ADVICE. THAT SHOULD GO ONE STEP 
FURTHER, BUT IT'S GOOD ADVICE, AS FAR AS IT GOES. 

Q. LET'S GO TO PAGE 21. 

ARE YOU WITH ME THERE ON YOUR COPY? 

A. YES. 

JUDITH ANN OSSA, CSR NO. 2310 


Q. "AN ADDITIONAL WORD FOR SMOKERS WHO MAY BE 
INTERESTED IN OBTAINING LESS TAR AND 
NICOTINE FROM THEIR CIGARETTES: IT IS 
CLAIMED THAT SMOKERS 'COMPENSATE' FOR THE 
REDUCED TAR AND NICOTINE YIELDS OF SOME 
BRANDS BY SMOKING THEM DIFFERENTLY THAN 
SMOKERS OF HIGHER YIELD BRANDS. FOR 
EXAMPLE, THEY MAY TAKE MORE OR LARGER 
PUFFS, SMOKE MORE OF THE CIGARETTE OR BLOCK 
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VENTILATION HOLES THAT CONTRIBUTE TO THE 
LOWER REPORTED YIELDS OF SOME BRANDS. 

GENERALLY SPEAKING, THE MORE INTENSELY A 
SMOKER SMOKES A CIGARETTE, THE MORE TAR AND 
NICOTINE HE OR SHE WILL INHALE FROM THAT 
CIGARETTE." 

DOES THAT STATEMENT REDUCE THE EFFECTIVENESS OF 
THE PUBLIC HEALTH SERVICE MESSAGE? 

A. NO. I THINK THAT'S CORRECT. 

Q. AND I THINK I'VE GOT ONE MORE. IF YOU'D LOOK 
OVER ON PAGE 23 AND 24, DOWN AT THE BOTTOM. 

DO YOU SEE THAT "PHILIP MORRIS DOES NOT IMPLY"? 

A. YES. 

Q. "PHILIP MORRIS DOES NOT IMPLY IN ITS 

MARKETING, AND SMOKERS SHOULD NOT ASSUME, 

THAT LOWER-YIELDING BRANDS ARE 'SAFE,' OR 
ARE 'SAFER' THAN FULL-FLAVORED BRANDS. 

HEALTH WARNINGS ARE REQUIRED ON ALL OF OUR 
BRANDS, IRRESPECTIVE OF THEIR TAR AND 
JUDITH ANN OSSA, CSR NO. 2310 

NICOTINE YIELDS. THE FTC HAS RECENTLY 
STATED THAT 'IF CONSUMERS ARE CONCERNED 
ABOUT THE HEALTH EFFECTS OF SMOKING 
CIGARETTES THEY SHOULD STOP SMOKING. 

SIMPLY PUT, THERE IS NO SUCH THING AS A 
SAFE CIGARETTE" — EXCUSE ME — "AS A 
SAFE SMOKE.'" 

DOES THAT STATEMENT REDUCE THE EFFECTIVENESS OF 
THE PUBLIC HEALTH SERVICE MESSAGE? 

A. AGAIN, IT'S BETTER. BUT IT WOULD BE EVEN BETTER 
IF IT DIDN'T QUALIFY IT WITH, "THE FTC SAYS," BUT WQULD 
ACTUALLY SAY "PHILIP MQRRIS SAYS." 

Q. QKAY. IT IS PRETTY CLEAR QN THE WEBSITE, ISN'T 
IT, THAT THIS IS A PHILIP MQRRIS WEBSITE? 

A. YES, BUT THE STATEMENTS ARE STILL ALWAYS 
ATTRIBUTED TQ SQME QTHER SQURCE RATHER THAN PHILIP MQRRIS. 

Q. AND THEY ARE THE SQURCES FRQM WHICH THQSE 
STATEMENTS CQME TQQ, AREN'T THEY? THEY'RE ACCURATE SQURCES, 
AREN'T THEY? 

A. THEY'RE ACCURATE. BUT IT'S ALSQ — THERE'S MQRE 
THAN JUST THE SQURCE. IT'S A CQNSENSUS QF INFQRMATIQN. 

AND I THINK THAT PHILIP MQRRIS CQULD ALSQ SAY 
THAT, "THIS IS WHAT WE BELIEVE AND YQU SHQULD KNQW THIS." 

Q. THAT'S WHAT YQU WANT THEM TQ DQ? 

A. "THIS IS QUR PRQDUCT." 

Q. LQQK AT THE LAST PARAGRAPH: 

"IT IS IMPQRTANT TQ REMEMBER THAT, AS QF TQDAY, 
THERE IS NQ CIGARETTE QN THE MARKET WHICH THE 
JUDITH ANN QSSA, CSR NQ. 2310 

PUBLIC HEALTH CQMMUNITY ENDQRSES AS QFFERING 
'REDUCED RISK,' AND IT CQNTINUES TQ BE THE 
CASE THAT, IF SMQKERS ARE CQNCERNED ABQUT THE 
RISKS QF SMQKING, QUITTING IS BY FAR THEIR 
BEST ALTERNATIVE FQR REDUCING THQSE RISKS." 
THAT'S A PHILIP MQRRIS STATEMENT, THE LAST PART 
QF THAT, ISN'T IT? 

A. THE LAST PART IS. BUT THE FIRST PART SAYS "WHICH 
THE PUBLIC HEALTH CQMMUNITY ENDQRSES." 

IT'S, AGAIN, STILL TENTATIVE. 

Q. SQ IT'S TRUE, BUT YQU THINK THE FIRST PART QF IT 
QUGHT TQ GQ FARTHER? 
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A. YES. 

Q. NOW, LET'S MOVE, THEN, DOCTOR, FROM THE PRESENT 
TO THE PAST. 

COULD I HAVE THAT PARTICULAR DOCUMENT. 

DID I UNDERSTAND YOU TO SAY — DID I UNDERSTAND 
CORRECTLY THAT YOU WERE SAYING THE 1989 SURGEON GENERAL'S 
REPORT IS WHAT YOU WERE BASING — I MEAN, THAT WAS AT 
LEAST — I BELIEVE YOU SAID THAT WAS YOUR BASIS FOR 
CONCLUDING THAT TOBACCO ACTIVITIES HAD REDUCED THE 
EFFECTIVENESS OF THE PUBLIC HEALTH SERVICE MESSAGE? 

A. THAT WAS THE SOURCE OF ITS BEING DISCUSSED AS AN 

ISSUE. 

Q. AND IN FACT, THE 1989 SURGEON GENERAL REPORT THAT 
YOU'RE TALKING ABOUT SAYS THAT: "THERE IS ONLY SPARSE 
EVIDENCE" — I'LL START OVER. 

IN FACT, DOCTOR, DOESN'T THE 1989 SURGEON GENERAL 
JUDITH ANN OSSA, CSR NO. 2310 

REPORT COMMITTEE CONCLUDE IN '89 THAT: 

"THERE IS ONLY SPARSE EVIDENCE THAT TOBACCO 

INDUSTRY ACTIVITIES MAY INTERFERE WITH PUBLIC 
BELIEFS AND PERSONALIZED ACCEPTANCE OF THE 
HEALTH RISKS"? 

A. IT MAY SAY THAT. I DON'T RECALL THE EXACT 
WORDING ON THAT, BUT I KNOW THE ISSUE IS DISCUSSED IN A 
COUPLE OF DIFFERENT PLACES IN THE REPORT. 

Q. IN THE EARLY PART OF YOUR EXAMINATION YESTERDAY, 
YOU MADE REFERENCE TO A NICOTINE BOOK THAT YOU HAD EDITED. 

I THINK YOU ALSO JUST LAST YEAR WROTE THE FORWARD 
FOR, I THINK, A DIFFERENT BOOK, I ASSUME ON NICOTINE; ISN'T 
THAT CORRECT, SIR? 

A. YES. 

Q. THAT WAS "ANALYTICAL DETERMINATION OF NICOTINE 
AND RELATED COMPOUNDS AND THEIR METABOLITES"? 

A. YES. 

Q. AND THAT'S A VERY HIGH QUALITY REFERENCE BOOK ON 
NICOTINE, IN YOUR OPINION, ISN'T IT? 

A. YES. 

Q. AND IT IS THE RESULT OF A VERY COOPERATIVE EFFORT 
BETWEEN INDEPENDENT SCIENTISTS AT UNIVERSITIES AND BOTH 
PHILIP MORRIS AND R.J. REYNOLDS SCIENTISTS, ISN'T IT? 

A. YES. 

MR. HARDY: I THINK THAT'S ALL I HAVE, DOCTOR. 

THANK YOU. 

THE COURT: OKAY. 

MR. ROSSE, ANY QUESTIONS? 

JUDITH ANN OSSA, CSR NO. 2310 

MR. ROSSE: NO, YOUR HONOR. 

THE COURT: MS. CHABER. 

REDIRECT EXAMINATION 

BY MS. CHABER: Q. LET'S START FROM THE MOST 

RECENT AND WORK OUR WAY BACK. 

DR. BENOWITZ, WHY IS IT THAT — FIRST OF ALL, LET 
ME ASK YOU A QUESTION. 

THIS WEBSITE DIDN'T COME INTO EXISTENCE UNTIL 
JUST THIS PAST OCTOBER; IS THAT CORRECT? 

A. THAT'S CORRECT. 

Q. AND IT CAME INTO EXISTENCE AS A RESULT OF 
LITIGATION AGAINST THE TOBACCO INDUSTRY, DIDN'T IT? 

MR. HARDY: OBJECTION. 

THE WITNESS: I WOULD — 
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THE COURT: HOLD ON. WHEN THERE IS AN 

OBJECTION, YOU DON'T ANSWER, PLEASE. 

YOU NEED TO STATE THE LEGAL GROUNDS. 

MR. HARDY: EXCUSE ME? 

THE COURT: YOU NEED TO STATE THE LEGAL GROUNDS. 

MR. HARDY: RELEVANCE AND 352, YOUR HONOR. 

AND IF THERE IS SOME QUESTION ABOUT THIS, MAYBE 

WE OUGHT TO HAVE A SIDEBAR. 

MS. CHABER: I THINK WE OUGHT TO HAVE A SIDEBAR. 

THE COURT: OKAY. 

(COURT AND COUNSEL CONFER OUTSIDE 
THE PRESENCE OF THE JURY) 

MS. CHABER: Q. DR. BENOWITZ, SEVERAL TIMES IN 

JUDITH ANN OSSA, CSR NO. 2310 

RESPONSE TO MR. HARDY'S QUESTIONS ABOUT THIS WEBSITE THAT 
HAS BEEN IN EXISTENCE ONLY SINCE OCTOBER OF 1999, OR 
BASICALLY THREE MONTHS — I GUESS WE'VE BEEN HERE FOR 
AWHILE. 

A. YES. 

Q. — THAT'S BEEN IN EXISTENCE FOR THREE MONTHS, 

THAT IT NEEDS TO GO FURTHER. 

WHAT DO YOU MEAN BY THAT? 

A. I THINK IT NEEDS TO STATE UNEQUIVOCALLY THAT 
SMOKING CAUSES LUNG CANCER, HEART DISEASE, CHRONIC LUNG 
DISEASE. 

MANY OF THE PUBLICATIONS FROM THE TOBACCO 
INDUSTRY HAVE ALWAYS SAID "THERE'S A CONTROVERSY. SOME 
PEOPLE THINK THAT SMOKING CAUSES DISEASE, SOME PEOPLE THINK 
IT DOESN'T." 

AND THAT'S WHAT I THINK UNDERMINES THE PUBLIC 
HEALTH MESSAGE, BECAUSE THE SMOKER WHO DOESN'T WANT TO QUIT 
WILL SAY, "WELL, IT'S NQT CLEAR." 

AND WHEN IT'S ATTRIBUTED TQ THE GQVERNMENT QR 
FDA, IT STILL DILUTES IT. 

THE STRQNGER MESSAGE WQULD BE: "CIGARETTE 
SMQKING CAUSES CANCER, LUNG DISEASE, HEART DISEASE. THE 
BEST THING FQR YQU TQ DQ IS QUIT." 

THAT WQULD BE A GREAT MESSAGE. 

Q. AND WQULD IT BE AN APPRQPRIATE MESSAGE TQ SAY: 
"PHILIP MQRRIS ACTUALLY AGREES WITH THE QVERWHELMING 
SCIENTIFIC AND MEDICAL EVIDENCE ABQUT DISEASE AND SMQKING"? 
A. YES. 

JUDITH ANN QSSA, CSR NQ. 2310 

Q. AND DQ YQU SEE ANYWHERE QN THIS WEBSITE WHERE IT 
SAYS: "YES, WE AT PHILIP MQRRIS ARE IN AGREEMENT WITH WHAT 

THE PUBLIC HEALTH PEQPLE ARE SAYING"? 

A. NQ. AND I THINK THAT'S THE BIG FLAW. 

Q. NQW, THERE WAS SQME QUESTIQN ABQUT TAR AND 
NICQTINE NUMBERS QN THIS WEBSITE. AND YQU WERE ASKED SQME 
QUESTIQNS ABQUT THAT, AND ALSQ YQU SAID THAT CQULD GQ 
FURTHER. 

WHAT DID YQU MEAN BY THAT? HQW DQ YQU THINK IT 
SHQULD GQ FURTHER? 

A. I THINK IT SHQULD STATE THAT: "AS MQST PEQPLE 
SMQKE CIGARETTES, THE LIGHT CIGARETTES QR LQW-YIELD. 
CIGARETTES ARE NQT LQW-YIELD. IF YQU WQULD LIKE TQ HAVE THE 
CIGARETTE BE LQW-YIELD, THIS IS WHAT YQU HAVE TQ DQ." 

AND GIVE DIRECTIQNS QN HQW TQ SMQKE THEM TQ MAKE 
THEM LQW-YIELD CIGARETTES. 

Q. IS THERE ANY DIRECTIQNS THAT YQU SEE IN THIS 
WEBSITE QF HQW PEQPLE SHQULD SMQKE THE CIGARETTES? 
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A. WELL, THEY DO MAKE SOME COMMENTS THAT SAY, "THE 
MORE YOU PUFF, THE MORE YOU TAKE IN." SO IT'S INDIRECT. 

THEY DO REFER TO THE VENTILATION HOLES. 

BUT WHAT I WOULD LIKE TO SEE IS VERY EXPLICIT 
DIRECTIONS THAT SAY: "IF YOU WANT THIS TO BE A LOW-YIELD 
CIGARETTE, THIS IS THE WAY YOU SHOULD SMOKE THIS 
CIGARETTE." 

Q. NOW, LET ME ASK YOU A QUESTION, DOCTOR. 

EVEN SINCE THIS WEBSITE HAS GONE UP THREE MONTHS 
AGO, ARE YOU AWARE OF PHILIP MORRIS TAKING THE WORD "LIGHT" 
JUDITH ANN OSSA, CSR NO. 2310 

OR "ULTRA LIGHT" OUT OF ANY OF THEIR CIGARETTE PACKS? 

A. NO. 

Q. AND THE USE OF THE WORDS "LIGHT" OR "ULTRA 
LIGHT," DOES THAT HAVE SOME EFFECT ON PEOPLE'S PERCEPTION OF 
WHAT THEY'RE GOING TO GET FROM THAT CIGARETTE IN TERMS OF 
YIELD? 

MR. FURR: EXCUSE ME, DOCTOR. 

OBJECTION, YOUR HONOR. LABELING ACT PREEMPTION. 
THE COURT: SUSTAINED. 

MS. CHABER: Q. DR. BENOWITZ, LOW-TAR — 

STRIKE THAT. 

LIGHT CIGARETTES HAVE BEEN TESTED BY PHILIP 
MORRIS, THEIR OWN MARLBORO AND MARLBORO LIGHTS; IS THAT 
CORRECT? 

A. YES, THAT IS CORRECT. 

Q. AND THE LIGHT MARLBORO AND THE REGULAR MARLBORO 
PRODUCED THE SAME TAR AND NICOTINE YIELD, DID THEY NOT? 

A. WELL, THE SAME EXPOSURE IN SMOKERS. 

Q. AND WITH RESPECT TO THAT AND PHILIP MORRIS' 
STATEMENT THAT: 

"SMOKERS SHOULD NOT ASSUME THAT BRAND 

DESCRIPTORS SUCH AS 'LIGHT' OR 'ULTRA LIGHT' 
INDICATE WITH PRECISION EITHER THE ACTUAL 
AMOUNT OF TAR AND NICOTINE THAT THEY WILL 
INHALE FROM ANY PARTICULAR CIGARETTE, OR THE 
RELATIVE AMOUNT AS COMPARED TO COMPETING 
CIGARETTE BRANDS." 

CAN YOU THINK OF ANY REASON FOR USING THE TERMS 
JUDITH ANN OSSA, CSR NO. 2310 

"LIGHT" OR "ULTRA LIGHT" ON A CIGARETTE? 

MR. FURR: OBJECTION, YOUR HONOR. 

THE COURT: SUSTAINED. 

MS. CHABER: I WON'T TAKE THE JURY'S TIME NOW, 

YOUR HONOR, BUT I THINK THAT ISSUE I'D LIKE TO REVISIT AT 
SOME POINT WITH RESPECT TO THIS LANGUAGE. 

THE COURT: IF YOU WANT TO DO IT RIGHT NOW, WE 

CAN, OR WE CAN DO IT LATER. 

MS. CHABER: I WANT TO BE SENSITIVE TO THE 

JURY'S TIME, YOUR HONOR. 

THE COURT: OKAY. 

MS. CHABER: Q. IN TERMS OF THESE CIGARETTES 

THAT YOU WERE ASKED ABOUT, THIS NEXT, WHEN WAS NEXT 
CIGARETTES AVAILABLE? 

A. I THINK IT WAS EITHER THE LATE 1980S OR EARLY 

1990S. 

Q. AND DO YOU KNOW FOR WHAT TIME PERIOD THEY WERE 
AVAILABLE? 

A. THEY WERE NOT AVAILABLE FOR VERY LONG. THEY WERE 
TEST-MARKETED, AND THEY WERE NOT A COMMERCIAL SUCCESS AND 
THEY WERE WITHDRAWN. 
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Q. DO YOU KNOW HOW MANY PLACES THEY WERE 
TEST-MARKETED? 

A. ONLY A FEW, BUT I DON'T KNOW HOW MANY. 

Q. AND DO YOU KNOW WHETHER OR NOT CONSUMERS WERE 

ADVISED THAT THE NEXT CIGARETTE WOULD BE A HEALTHIER OR A 
BETTER CIGARETTE OR A SAFER CIGARETTE? 

MR. FURR: OBJECTION. LABELING ACT PREEMPTION. 

JUDITH ANN OSSA, CSR NO. 2310 

THE COURT: JUST A SECOND. 

SUSTAINED. 

MS. CHABER: Q. DOCTOR, WHEN YOU'RE TALKING 

ABOUT THE TASTE OF A CIGARETTE AND THE CIGARETTE ON THE 
BASIS OF TASTE, IN YOUR OPINION, IS THAT THE ONLY 
INFORMATION THAT A CONSUMER SHOULD HAVE AS TO WHETHER A 
CIGARETTE TASTES BETTER OR NOT? 

MR. FURR: OBJECTION. NO FOUNDATION. LABELING 

ACT PREEMPTION. 

THE COURT: MAY I JUST HEAR THE QUESTION BACK. 

(RECORD READ) 

THE COURT: WHAT IS THE REFERENCE TO "THAT 

INFORMATION"? 

MS. CHABER: IT'S THE REFERENCE TO THE NEXT, AND 

THAT THE CONSUMER REJECTED IT BECAUSE OF TASTE. 

THE COURT: WHAT'S THE SOURCE? WHEN YOU SAY THE 

WORD "THAT," "OTHER THAN THAT," WHAT IS THE "THAT" 

MS. CHABER: OH, OTHER THAN THE INFORMATION. 

THE COURT: WHY DON'T YOU ASK THE QUESTION 

AGAIN, SO I GET THE WHOLE THING, BECAUSE I'M NOT SURE WHAT 
THE EXCEPTION WAS. 

MS. CHABER: OKAY. 

THE COURT: OKAY. 

MS. CHABER: Q. YOU WERE ASKED BY COUNSEL 

WHETHER THE LIMITED TEST-MARKETING OF NEXT AND CONSUMER 
REJECTION WAS ON THE BASIS OF TASTE. 

DO YOU RECALL THAT TESTIMONY? 

A. YES. 

JUDITH ANN OSSA, CSR NO. 2310 

Q. DO YOU KNOW IF THERE WAS ANY OTHER ANALYSIS BY 
THE TOBACCO COMPANIES AS TO WHETHER THERE WERE DIFFERENCES 
BETWEEN THE NEXT CIGARETTE ON ANY OTHER, OTHER THAN THE WAY 
IT TASTES? 

A. NOT SPECIFICALLY. 

Q. NOW, I THINK YOU WERE ALSO ASKED ABOUT TWO 
THINGS, OR ACTUALLY, I GUESS THERE'S THREE. 

THE COURT: I ASSUME THERE WAS NO OBJECTION TO 

THAT QUESTION; CORRECT. 

MR. FURR: NO OBJECTION, YOUR HONOR. 

THE COURT: OKAY. 

MS. CHABER: Q. YOU WERE ASKED ABOUT PREMIER 

AND ECLIPSE. 

AND THOSE WERE SOMETHING THAT WAS PUT OUT BY 
R.J. REYNOLDS? 

A. PREMIER IS STILL AVAILABLE. I THINK I HAVE THEM 
RIGHT. ECLIPSE WAS TEST-MARKETED AND IS NO LONGER 
AVAILABLE. 

Q. NOW, I THINK YOU SAID THAT YOU DON'T CONSIDER 
EITHER ECLIPSE OR PREMIER TO BE CIGARETTES? 

A. THAT'S CORRECT. 

Q. WHAT DID YOU MEAN BY THAT? 

A. WELL, THESE ARE SMOKING DEVICES. THE ECLIPSE AND 
PREMIER LOOK LIKE A CIGARETTE. THE ACCORD ACTUALLY EVEN 
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LOOKS MUCH DIFFERENT. 

BUT WHAT THEY REALLY ARE IS A CHARCOAL — WELL, 
ECLIPSE AND PREMIER, THERE IS A CHARCOAL HEATING ELEMENT 
THAT BURNS, AND THERE IS TOBACCO THAT'S PRESENT, SMALL 
JUDITH ANN OSSA, CSR NO. 2310 


AMOUNTS FOR FLAVOR. THERE'S NICOTINE IMPREGNATED IN THE 
TOBACCO WHICH GOES INTO A VAPOR. 

AND WHAT HAPPENS IS THE CHARCOAL HEATS THE 
TOBACCO, VAPORIZES NICOTINE, WHICH THEN FORMS A FOG OR AN 
AEROSOL, AND WHAT COMES OUT OF IT IS NOT REALLY FROM BURNED 
TOBACCO. IT REALLY IS FROM HEATING UP NICOTINE AND GETTING 
FLAVOR FROM THE TOBACCO. 

IT'S A PLASTIC DEVICE, AND WHEN YOU'RE DONE, IT 
LOOKS THE SAME AS WHEN YOU START. SO THE DEVICE DOESN'T 
REALLY BURN. YOU JUST USE UP THE NICOTINE THAT'S 
IMPREGNATING THE TOBACCO. SO YOU DON'T GET ANY MORE 
NICOTINE OUT OF IT. 

IT DELIVERS NICOTINE. IT DELIVERS CARBON 
MONOXIDE THE SAME WAY THAT CIGARETTES DO. BUT IT DOESN'T 
TASTE THE SAME AS A CIGARETTE. 

AND PEOPLE WHO ARE USED TO SMOKING REGULAR 
CIGARETTES FIND THE TASTE TO BE UNUSUAL. 

NOW, PEOPLE CAN LEARN TO SMOKE THESE. THERE ARE 
SOME PEOPLE WHO HAVE COME TO SMOKE ECLIPSES AND LIKE TO 
SMOKE ECLIPSES, BUT IT'S AN EDUCATION PROCESS. YOU HAVE TO 
SORT OF REEDUCATE YOUR TASTE TO DO IT. 

Q. NOW, YOU WERE ASKED ABOUT BEING GIVEN SOME 
EXPERIMENTAL CIGARETTES BY A CATHY ELLIS, WHO WORKS FOR 
PHILIP MORRIS. 

DO YOU RECALL THOSE QUESTIONS? 

A. YES. 

Q. NOW, THOSE WERE NOT COMMERCIAL CIGARETTES, WERE 

THEY? 
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A. THE CIGARETTES THAT SHE MADE? 

Q. YES. 

A. NO. THEY WERE ASKED TO BE SOMETHING LIKE A 
MARLBORO, LIKE A MARLBORO, EXCEPT FOR A DIFFERENT AMMONIA 
CONTENT, THAT WOULD BE SIMILAR TO WHAT HAD BEEN REPORTED IN 
OTHER LITERATURE EARLIER ON, WHICH WAS REPORTED TO CHANGE 
THE PH. 

AND SO SHE SAID, "YES, I WILL MAKE CIGARETTES 
LIKE MARLBORO, AND I WILL ADD AMMONIA OR AMMONIUM SALTS TO 
IT, AND THEN YOU CAN TEST THEM." 

WELL, SHE DID THAT. AND SHE GOT CIGARETTES — 

AND I DON'T HOW SHE ADDED THEM OR HOW MUCH, BUT SHE ADDED 
AMMONIA TO IT. 

IT SHOWED NO DIFFERENCE IN PH, BUT IT SURPRISED 
ME, BECAUSE OTHER DOCUMENTS FROM THE INDUSTRY HAD SUGGESTED 
THAT DIFFERENT AMMONIA LEVELS DID CHANGE THE PH. 

SO I DID NOT UNDERSTAND WHY THESE CIGARETTES 
DIDN'T BEHAVE THE WAY OTHER CIGARETTES BEHAVED BEFORE. 

Q. AND IN FACT, YOU WEREN'T GIVEN THE FORMULA THAT 
SHE USED FOR THIS EXPERIMENTAL CIGARETTE AND THE FORMULA FOR 
THE MARLBORO CIGARETTE IN ORDER TO BE ABLE TO COMPARE 
WHETHER THE INGREDIENTS WERE THE SAME, WERE YOU? 

A. NO. 

Q. NOW, THE FACT THAT SOME COMMERCIAL CIGARETTES 
WERE TESTED AND ALL 10 BRANDS CURRENTLY HAVE THE SAME PH 
LEVEL OR SIMILAR PH LEVELS, DOCTOR, DOES THAT MEAN THAT THE 
MARLBOROS IN THE 197OS HAD THE SAME PH LEVELS AS THE CURRENT 
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A. NO. 

Q. IN FACT, WAS THERE WORK DONE WITHIN THE CIGARETTE 
COMPANIES TO FIGURE OUT WHETHER OR NOT MARLBOROS HAD 
DIFFERENT AMOUNTS OF AMMONIA OR THE EFFECT ON PH, BY 
R.J. REYNOLDS, FOR EXAMPLE? 

MR. FURR: OBJECTION. NO FOUNDATION. 

THE COURT: SUSTAINED. 

MS. CHABER: Q. NOW, YOU SAID THAT THIS 
QUESTION OF THE PH LEVEL IN THE BRANDS, THAT WAS SOMETHING 
THAT DIDN'T SURPRISE YOU. 

WHY NOT? 

A. IT DID NOT SURPRISE ME BECAUSE R.J. REYNOLDS HAS 
DOCUMENTS THAT ARE ON THE INTERNET THAT DESCRIBE, BACK IN 
THE '70S, A VERY LARGE RESEARCH EFFORT TRYING TO FIGURE OUT 
WHY MARLBORO HAD BECOME SO POPULAR. 

AND THEIR COMPETING WINSTON CIGARETTE IS NOT — 

MR. FURR: EXCUSE ME, DOCTOR. OBJECTION, YOUR 

HONOR, ON THE BASIS HE'S INTERPRETING — HE'S INTERPRETING 
DOCUMENTS, AND THERE IS NO FOUNDATION AS TO WHAT 
R.J REYNOLDS WAS ATTEMPTING TO DO. 

THE COURT: THAT'S CORRECT. I'LL STRIKE ANY 

REFERENCES TO WHAT R.J. REYNOLDS WAS ATTEMPTING TO DO. 

I TAKE IT FROM YOUR OBJECTION, THERE IS NO 
OBJECTION TO HIM SAYING WHAT WAS ON THE WEBSITE, BUT THERE 
IS AN OBJECTION TO HIS STATING WHAT R.J. REYNOLDS WAS TRYING 
TO DO BY WHAT WAS ON THE WEBSITE? 

MR. FURR: THAT'S CORRECT. 

THE COURT: I'M GOING TO STRIKE THE REFERENCE TO 
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WHAT R.J REYNOLDS WAS ATTEMPTING TO DO, AND DIRECT YOU, DR. 
BENOWITZ, NOT TO GIVE THAT TESTIMONY AS TO WHAT THEY WERE 
ATTEMPTING TO DO. 

BUT THERE IS NO OBJECTION TO YOUR SAYING WHAT WAS 
ON THE WEBSITE, AND YOU MAY DO THAT. 

MS. CHABER: Q. WITH THAT IN MIND, CAN YOU 

RESPOND? 

A. WELL, ONE THEORY FOR DIFFERENT POPULARITY OF THE 
CIGARETTES WAS THAT THERE WAS A DIFFERENT AMOUNT OF FREE 
NICOTINE IN DIFFERENT CIGARETTES, AND THAT THIS WAS DUE TO 
DIFFERENCES IN PH'S IN THE CIGARETTES. 

AND SO THE PH'S OF MARLBORO AND WINSTON AND OTHER 
CIGARETTES WERE TESTED. AND IN FACT, MARLBORO HAD A MUCH 
HIGHER PH THAN WINSTON AND SOME OTHER COMPETING BRANDS. 

AND THE THEORY WAS THAT THE REASON MARLBORO WAS 
SO POPULAR WAS BECAUSE THE HIGH PH MEANT THAT THERE WAS MORE 
FREE NICOTINE AND THAT THE SMOKER GOT MORE OF A NICOTINE 
EFFECT. 


AND THOSE WERE THE DATA. MANY PH MEASUREMENTS 
WERE MADE IN THAT PERIOD OF TIME. AND THERE CLEARLY WAS A 
DIFFERENCE. 

I DON'T KNOW WHY THERE IS NOT A DIFFERENCE NOW OR 


WHAT HAPPENED SINCE THEN. BUT AT THAT TIME, THERE WAS A 
LARGE DIFFERENCE IN PH IN DIFFERENT CIGARETTES. 


THE 

Q. 

NO. 2, 

AND MARLBORO IS 

ISN'T IT? 

THE NO. 

1 LEADING BRAND; 

CAMEL 

IS 

NO. 

A. 

2 . 

I KNOW MARLBORO 

IS ONE. 

I DON'T KNOW IF 

CAMEL 

IS 
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Q. BY THE WAY, YOU WERE READ SOME LANGUAGE FROM THE 
WEBSITE — PHILIP MORRIS' THREE-MONTH OLD WEBSITE THAT — 

LET ME FIND THIS. 

"THERE IS AN OVERWHELMING MEDICAL AND SCIENTIFIC 
CONSENSUS THAT CIGARETTE SMOKING CAUSES LUNG 
CANCER, HEART DISEASE, EMPHYSEMA AND OTHER 
SERIOUS DISEASES IN SMOKERS." 

AND LET ME ASK YOU THIS QUESTION, DOCTOR: IS 
THAT A POSITION THAT HAS BEEN CONSISTENTLY TAKEN BY THE 
TOBACCO INDUSTRY, THAT THERE IS AN OVERWHELMING CONSENSUS OF 
MEDICAL AND SCIENTIFIC — 

MR. FURR: OBJECTION. LACK OF FOUNDATION. 

THE COURT: ALL RIGHT. I THINK THERE IS NOT AN 

OBJECTION TO THE SUBJECT MATTER. THERE IS AN OBJECTION TO 
FOUNDATION. 

YOU ARE GOING TO NEED TO LAY A FOUNDATION, IF YOU 
ARE GOING TO ASK THIS QUESTION. 

MS. CHABER: Q. DOCTOR — 

THE COURT: I WILL SUSTAIN ON THE GROUNDS THERE 

HASN'T BEEN A FOUNDATION SHOWN AS YET FOR THE ANSWER. 

MS. CHABER: Q. DR. BENOWITZ, YOU HAVE BEEN 

WORKING IN THE PUBLIC HEALTH FIELD WITH RESPECT TO SMOKING 
AND HEALTH FOR 25-PLUS YEARS? 

A. YES. 

Q. AND DURING THAT TIME PERIOD, HAS THERE BEEN AN 
AGREEMENT BY THE TOBACCO INDUSTRY THAT THERE IS AN 
OVERWHELMING MEDICAL AND SCIENTIFIC CONSENSUS THAT CIGARETTE 
SMOKING CAUSES LUNG CANCER, HEART DISEASE, EMPHYSEMA AND 
JUDITH ANN OSSA, CSR NO. 2310 

OTHER SERIOUS DISEASES IN SMOKERS? 

MR. FURR: OBJECTION. LACK OF FOUNDATION. 

THE COURT: SUSTAINED. 

MS. CHABER: Q. DOCTOR, HAVE YOU DEALT WITH 
HEARINGS AND OTHER ACTIVITIES WHERE YOU HAVE BEEN PARTY TO 
REPRESENTATIVES OF THE TOBACCO INDUSTRY DISCUSSING ISSUES OF 
CAUSATION AND ADDICTION OF CIGARETTE SMOKING? 

MR. FURR: OBJECTION. NOERR-PENNINGTON. THAT'S 

OVERBROAD. I THINK IT'S OVERBROAD. 

THE COURT: HE MAKES A NOERR-PENNINGTON 

OBJECTION AND SAYS YOUR QUESTION IS OVERBROAD. 

MS. CHABER: Q. DR. BENOWITZ, HAVE YOU BEEN 

INVOLVED WHERE TOBACCO INDUSTRY REPRESENTATIVES HAVE 
DISPUTED THE SENTENCE THAT I HAVE READ ABOUT THERE BEING AN 
OVERWHELMING MEDICAL AND SCIENTIFIC CONSENSUS THAT CIGARETTE 
SMOKING CAUSES LUNG CANCER, HEART DISEASE, EMPHYSEMA AND 
OTHER DISEASES IN SMOKERS? 

MR. FURR: OBJECTION, YOUR HONOR. STILL 

OVERBROAD. ENCOMPASSES NOERR-PENNINGTON. 

THE COURT: IT DOES. IT'S THE SAME QUESTION. 

IT'S OVERBROAD. 

YOU UNDERSTAND WHAT I MEAN BY THAT? BECAUSE YOU 
ARE NOT CURING IT BY YOUR QUESTION? 

MS. CHABER: SORT OF. 

THE COURT: SORT OF? 

MS. CHABER: I WILL TRY. 

THE COURT: TAKE ANOTHER RUN. 

MS. CHABER: I WILL TRY TO SORT OF LIMIT IT. 

JUDITH ANN OSSA, CSR NO. 2310 

THE COURT: OKAY. 

MS. CHABER: Q. OTHER THAN AT HEARINGS BEFORE 

A GOVERNMENT AGENCY, HAVE YOU BEEN IN SITUATIONS WHERE THERE 
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4 WERE REPRESENTATIVES OF THE TOBACCO INDUSTRY DISPUTING THE 

5 SENTENCE THAT I JUST READ ABOUT THERE BEING AN OVERWHELMING 

6 MEDICAL AND SCIENTIFIC CONSENSUS THAT CIGARETTE SMOKING 

7 CAUSES LUNG CANCER, HEART DISEASE, EMPHYSEMA AND OTHER 

8 SERIOUS DISEASES? 

9 MR. FURR: YOUR HONOR, I OBJECT. VAGUE AS TO 

10 TIME. 

11 THE COURT: WELL, THE ORIGINAL QUESTION IS WHEN, 

12 AND HE HASN'T TOLD US WHO SAID IT OR WHEN, BUT I ASSUME THAT 

13 WILL BE THE NEXT QUESTION. IT IS VAGUE RIGHT NOW. 

14 LET'S SEE IF HE CAN PUT A TIME OR SOME FLESH ON 

15 THE SKELETON, AND I'LL TAKE IT SUBJECT TO A MOTION TO 

16 STRIKE. 

17 I WILL RECEIVE IT. I ASSUME THE NEXT QUESTION IS 

18 GOING TO ASK ABOUT THAT. 

19 MS. CHABER: Q. DOCTOR, CAN YOU EXPLAIN THE 

20 CIRCUMSTANCES OF THAT AND GIVE US WHEN WE ARE TALKING ABOUT. 

21 THE COURT: HE'S OBJECTING ON THE GROUNDS OF 

22 TIME. LET'S GET THE TIME, I THINK. 

23 MS. CHABER: Q. WHAT TIME PERIOD ARE WE 

24 DEALING WITH, DOCTOR? 

25 THE COURT: "THE TIME THAT YOU HEARD IT?" THAT 

26 IS THE QUESTION; RIGHT? 

27 MS. CHABER: YES. 

28 THE COURT: OKAY. 

JUDITH ANN OSSA, CSR NO. 2310 
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1 WHEN DID YOU HEAR IT? 

2 THE WITNESS: THE LAST TIME I HEARD IT, I 

3 BELIEVE, WAS IN A MEETING IN MONTREAL IN THE EARLY 1990S. 

4 MS. CHABER: Q. AND THAT MEETING WAS NOT PART 

5 OF A GOVERNMENTAL HEARING OR ANYTHING ALONG THOSE LINES, WAS 

6 IT? 

7 A. NO. IT WAS ONE OF A SERIES OF INTERNATIONAL 

8 MEETINGS ON NICOTINE. 

9 Q. AND DOCTOR, THE WEBSITE, I BELIEVE THE EXACT 

10 LANGUAGE THAT WAS USED WITH RESPECT TO NICOTINE BEING 

11 ADDICTIVE WAS THAT "IT IS ADDICTIVE AS THAT WORD IS COMMONLY 

12 USED," AND I BELIEVE YOU WERE ASKED QUESTIONS ABOUT WHETHER 

13 OR NOT THAT WAS STATED. 

14 DO YOU BELIEVE THAT THAT IS AN ADMISSION, THAT 

15 PHILIP MORRIS BELIEVES THAT CIGARETTE SMOKING IS ADDICTIVE? 

16 MR. FURR: OBJECTION. NO FOUNDATION. 

17 THE COURT: THAT'S CERTAINLY CORRECT. 

18 ABSOLUTELY. 

19 SUSTAINED. 

20 MS. CHABER: Q. DOCTOR WHEN YOU HEAR THE WORD 

21 "ADDICTIVE" AS THAT WORD IS COMMONLY USED, WHAT DO YOU 

22 THINK? 

23 A. IT'S A QUALIFIER. SQMEHQW, IT'S TRYING TQ SAY, 

24 IN CERTAIN CIRCUMSTANCES, QR IT'S NQT A FULL ENDQRSEMENT. 

25 IT'S A QUALIFIER. 

26 Q. AND IN FACT, I BELIEVE THE QTHER DAY, YESTERDAY 

27 MR. FURR SAID TQ YQU, "WELL YQU USED THE WQRD 'DEPENDENCE.' 

28 WE CQULD USE THE WQRD 'ADDICTIQN' QR WE CQULD USE THE WQRD 

JUDITH ANN QSSA, CSR NQ. 2310 
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1 'HABITUATE.'" 

2 IS THERE A DISTINCTIQN, DQCTQR, BETWEEN 

3 "HABITUATE" AND "ADDICTIQN"? 

4 A. YES. "HABITUATE" HAS BEEN — FIRST QF ALL, IT'S 

5 NQT USED CURRENTLY FQR A DRUG. IT WAS USED AT QNE TIME, AND 

6 IT IMPLIED A SITUATIQN WHERE THE DRUG USE WAS MQRE 
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7 PSYCHOLOGICAL RATHER THAN PHYSIOLOGICAL. THERE WAS SOME 

8 OTHER FACTORS INVOLVED WITH IT AS WELL. 

9 SINCE THEN, SCIENCE HAS PROGRESSED. WE KNOW IT'S 

10 NOT A SIMPLE DIVISION BETWEEN PSYCHOLOGICAL AND 

11 PHYSIOLOGICAL. ALL BEHAVIOR OCCURS BY EFFECTS ON THE 

12 BRAIN. AND YOU CAN HAVE PSYCHOLOGICAL EFFECTS. YOU CAN 

13 HAVE CHEMICAL EFFECTS. 

14 BUT PHYSIOLOGY AND PSYCHOLOGY ARE INTIMATELY 

15 RELATED. SO THAT TERM IS REALLY NOT USED SCIENTIFICALLY 

16 ANYMORE. 

17 Q. WHEN YOU'RE TALKING ABOUT DEPENDENCE OR 

18 ADDICTION, DO CAFFEINE AND NICOTINE COMPARE? 

19 A. WELL, CERTAINLY, IN TERMS OF LOSS OF CONTROL OF 

20 DRUG USE, WHICH IS ADDICTION AND DEPENDENCE, WE REALLY HAVE 

21 DEFINED BOTH OF THOSE. THE MAGNITUDE OF THE PROBLEM IS 

22 ENORMOUSLY DIFFERENT. THE VAST MAJORITY OF SMOKERS HAVE 

23 DIFFICULTY QUITTING SMOKING. 

24 THERE ARE SOME CAFFEINE USERS — AND I PUBLISHED 

25 ABOUT THIS — PROBABLY LESS THAN 10 PERCENT OVERALL, AND 

26 MOSTLY PEOPLE WHO DRINK SEVEN, EIGHT, NINE, 10 CUPS OF 

27 COFFEE A DAY, WHO REALLY HAVE TROUBLE CUTTING DOWN OR NOT 

28 DRINKING COFFEE, BECAUSE THEY GET SEVERE HEADACHES AND OTHER 

JUDITH ANN OSSA, CSR NO. 2310 
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1 SYMPTOMS THAT COFFEE DRINKERS KNOW ABOUT. THAT IS A VERY 

2 SMALL PERCENTAGE OF COFFEE DRINKERS. 

3 AND THE VAST MAJORITY OF COFFEE DRINKERS, IF THEY 

4 STOP DRINKING COFFEE, WILL HAVE A HEADACHE OR FEEL A LITTLE 

5 BIT BAD FOR A DAY OR TWO. 

6 BUT THEY CAN GO TO LOWER LEVELS OF CAFFEINE AND 

7 CAN STOP CAFFEINE, IF THEY NEED TO. THERE'S A SMALL 

8 PERCENTAGE OF COFFEE DRINKERS WHO ARE ADDICTED OR 

9 DEPENDENT. THERE IS A VERY LARGE PERCENTAGE OF CIGARETTE 

10 SMOKERS WHO ARE. SO THE PROBLEM IS MUCH DIFFERENT. 

11 Q. DOCTOR, YOU WERE READ SOME THINGS FROM WHAT WE 

12 HAVE BEEN CALLING THE DSM-IV, THE DIAGNOSTIC AND STATISTICAL 

13 MANUAL OF MENTAL DISORDERS. AND I GUESS IV IS THE VOLUME 

14 THAT WE'RE UP TO. 

15 LET ME ASK YOU: ARE PSYCHIATRISTS NORMALLY THE 

16 PEOPLE WHO TREAT NICOTINE DEPENDENCE OR ADDICTION? 

17 A. NOT FOR THE MOST PART. THERE ARE A FEW. BUT FOR 

18 THE MOST PART, IT'S NOT PSYCHIATRISTS. 

19 Q. AND CAN YOU TELL US WHAT MEDICAL SPECIALTIES 

20 GENERALLY TREAT NICOTINE ADDICTION OR DEPENDENCE? 

21 A. WELL, PROBABLY MOST OF IT GETS DONE BY EITHER 

22 FAMILY PHYSICIANS OR GENERAL PHYSICIANS OR A PHYSICIAN THAT 

23 A PATIENT SEES ON AN ONGOING BASIS OR PSYCHOLOGISTS. 

24 MOST SMOKING CLINICS ARE RUN BY PSYCHOLOGISTS. 

25 VERY FEW PSYCHIATRISTS ARE INVOLVED IN SMOKING CESSATION. 

26 Q. HAVE YOU BEEN A MEMBER OF OR AN OFFICER OF ANY 

27 ORGANIZATION THAT'S TREATING MEMBERSHIP SPECIALIZES IN 

28 TREATING NICOTINE ADDICTION? 
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1 A. YES. 

2 Q. AND WHAT IS THAT? 

3 A. THERE IS A SOCIETY FOR RESEARCH ON NICOTINE AND 

4 TOBACCO, WHICH IS THE ONLY SOCIETY THAT I KNOW OF THAT IS 

5 DEVOTED TO ISSUES OF SMOKING TOBACCO AND HEALTH. 

6 AND I WAS PRESIDENT OF THAT SOCIETY TWO OR THREE 

7 YEARS AGO. 

8 Q. AND DOCTOR, YOU WERE ASKED SOME QUESTIONS ABOUT 

9 THE DSM-IV. 
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PARDON ME, YOUR HONOR. WE TOOK THEM DOWN 
(REFERRING TO EXHIBITS). NOW IT'S HARD TO DEAL WITH THEM. 
THE COURT: DO WE HAVE CLIPS? 

MS. CHABER: DO WE HAVE ANY KIND OF CLIPS THAT I 

MIGHT BE ABLE TO USE)? 

I BELIEVE THE DEFENDANTS MARKED A PORTION OF THE 
DSM-IV. I'D LIKE TO MARK ANOTHER PORTION AS PLAINTIFFS' 

NEXT IN ORDER. 

THE CLERK: PLAINTIFFS' EXHIBIT 1822. 

(DOCUMENT MORE PARTICULARLY 
LISTED IN THE INDEX MARKED 
FOR IDENTIFICATION PLAINTIFFS' 

EXHIBIT # 1822) 

MS. CHABER: I APOLOGIZE, YOUR HONOR. I DIDN'T 

THREE-HOLE PUNCH THIS, BUT I WILL. 

THE COURT: OKAY. THANK YOU. 

MS. CHABER: I GUESS I'LL GIVE YOU THE ACTUAL 

BOOK. 

WHAT IS THE EXHIBIT NUMBER? 

JUDITH ANN OSSA, CSR NO. 2310 


THE CLERK: 1822. 

MS. CHABER: THIS ISN'T GOOD, WHEN THE JURY IS 

LAUGHING AND YOU DON'T KNOW WHETHER IT'S AT YOU OR SOMETHING 
ELSE. 

Q. FIRST OF ALL, LET'S JUST MAKE CLEAR, YOU WERE 
ASKED A LOT OF QUESTIONS ABOUT DSM-IV BY MR. FURR. 

AND I THINK, ON DIRECT EXAMINATION, WE WENT 
THROUGH WHY YOU DIDN'T THINK THAT IT WAS THE APPROPRIATE 
TOOL TO USE TO ASSESS NICOTINE ADDICTION; IS THAT RIGHT? 

A. YES. 

Q. DOCTOR, IN THE DSM-IV, IS THERE REFERENCE TO THE 
VERY SAME THING THAT YOU WERE DISCUSSING WITH RESPECT TO THE 
CRITERIA FOR DIAGNOSING NICOTINE DEPENDENCE? 

I BELIEVE IT'S ON PAGE 243. 

A. YES. THERE ARE SPECIFIC SUBSECTIONS FOR 
DIFFERENT DRUGS OF ABUSE THAT AMPLIFY THE USE OF THE 
CRITERIA OR TALK ABOUT THOSE DRUGS AS PARTICULAR CASES. AND 
THERE'S A SECTION ON NICOTINE DEPENDENCE. 

Q. AND WHAT IS IT — OH, COULD YOU READ THAT 
PARAGRAPH TO THE JURY. AND I MAY STOP YOU ALONG THE WAY AND 
ASK YOU SOME SPECIFIC QUESTIONS ABOUT PORTIONS OF IT. 

MR. FURR: OBJECTION. HEARSAY. 

THE WITNESS: I DON'T — 

THE COURT: HOLD ON. 

MS. CHABER: ANOTHER PORTION WAS READ INTO 

EVIDENCE FROM THE SAME BOOK BY THE DEFENDANTS. 

THE COURT: WHAT ABOUT THAT OBJECTION? 

SHE SAYS THAT YOU READ FROM A PORTION OF THE 
JUDITH ANN OSSA, CSR NO. 2310 


DOCUMENT, WHERE SHE IS INTENDING TO READ FROM OTHER PARTS. 

MS. CHABER: IT'S DEFENDANTS' 5837. 

MR. FURR: MUCH LIKE OTHER HEARSAY DOCUMENTS, 

SHE EXAMINED HIM ABOUT THE SUBSTANCE OF IT ON DIRECT 
EXAMINATION, AND I WAS ENTITLED TO READ THE DOCUMENT TO HIM 
TO IMPEACH ON CROSS-EXAMINATION. 

MS. CHABER: YOUR HONOR, I BELIEVE THEN THAT 

ENTITLES ME TO READ FROM IT ON REDIRECT. 

THE COURT: WHY DON'T WE DO THIS. I HAVE GOT TO 

GIVE THE JURY AN AFTERNOON RECESS. LET'S TALK ABOUT IT ON 
OUR OWN TIME. I CAN TELL FROM THEIR EXPRESSIONS THAT THEY 
WANT A RECESS. 
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ALL RIGHT, JURORS. LET'S TAKE A RECESS UNTIL 
3:30, 22 OR 23 MINUTES. PLEASE CONTINUE TO FOLLOW THE 
ADMONITION. WE'LL SEE YOU BACK AT 3:30. 

(RECESS TAKEN FROM 3:07 TO 3:45 P.M.) 

THE COURT: WE ARE BACK ON THE RECORD. MS. 

CHABER. 

MS. CHABER: YES. 

Q. DR. BENOWITZ, I'D LIKE TO GO BACK TO THE DSM-IV 
AND TO THE PARAGRAPH THAT WE WERE JUST LOOKING AT BEFORE THE 
BREAK, DEFINED UNDER "NICOTINE DEPENDENCE." AND I'M GOING 
TO ASK YOU TO READ PORTIONS OF IT AND I'LL STOP YOU AND ASK 
YOU SOME QUESTIONS AFTER THEM. 

WOULD YOU READ FROM THE SECOND SENTENCE. 

A. "SOME OF THE GENERIC DEPENDENCE CRITERIA DO NOT 
APPEAR TO APPLY TO NICOTINE, WHEREAS OTHERS 
REQUIRE FURTHER EXPLANATIQN." 

JUDITH ANN QSSA, CSR NQ. 2310 


Q. LET ME STQP YQU THERE. 

IS THAT CQNSISTENT WITH WHAT YQU SAID WAS WRQNG 
WITH USING THE DSM CRITERIA THAT MR. FURR WAS GQING QVER 
WITH YQU? 

A. YES. THAT'S EXACTLY RIGHT. 

THE CQURT: LET ME JUST STRAIGHTEN THE RECQRD 

QUT, BECAUSE WE DISCUSSED THIS QFF THE RECQRD. 

I TAKE IT YQU WITHDREW THE QBJECTIQN THAT YQU HAD 
MADE QN HEARSAY GRQUNDS? 

MR. FURR: THAT'S CQRRECT, YQUR HQNQR, ALTHQUGH 

I DID THINK WE WERE GQING TQ READ THE WHQLE PARAGRAPH. 

MS. CHABER: I SKIPPED THE FIRST SENTENCE. I'LL 

READ THE FIRST SENTENCE. 

Q. "ALSQ REFER TQ THE TEXT AND CRITERIA FQR 

SUBSTANCE DEPENDENCY (SEE PAGE 176)." FQLLQWED 
BY: "SQME QF THE GENERIC DEPENDENCE CRITERIA 

DQ NQT APPEAR TQ APPLY TQ NICQTINE, WHEREAS 
QTHERS REQUIRE FURTHER EXPLANATIQN." 

AND MY QUESTIQN TQ YQU WAS: IS THAT CQNSISTENT 
WITH WHAT YQU HAD SAID ABQUT THE DSM-IV CRITERIA? 

A. YES. 

Q. AND THEN IT SAYS: 

"TQLERANCE TQ NICQTINE IS MANIFESTED BY THE 
ABSENCE QF NAUSEA, DIZZINESS, AND QTHER 
CHARACTERISTIC SYMPTQMS DESPITE USING 
SUBSTANTIAL AMQUNTS QF NICQTINE QR A 
DIMINISHED EFFECT QBSERVED WITH CQNTINUED USE 
QF THE SAME AMQUNT QF NICQTINE-CQNTAINING 
JUDITH ANN QSSA, CSR NQ. 2310 


PRQDUCTS." 

AND WHAT DQES THAT ADDRESS, DQCTQR? 

A. WELL, THAT WAS WHAT WE WERE TALKING ABQUT WITH 
RESPECT TQ WHETHER THE TQLERANCE QUESTIQNS AS STATED FQR 
SUBSTANCE ABUSE GENERICALLY IS MQST APPRQPRIATE TQ NICQTINE. 

AND I EXPLAINED THAT THIS TQLERANCE IS PRESENT IN 
EVERY SMQKER, BUT IT QCCURS IN TWQ DIFFERENT WAYS. AND QNE 
IS WHEN THEY FIRST START SMQKING CIGARETTES, WHICH IS THIS 
TQLERANCE TQ NAUSEA, DIZZINESS AND THINGS THAT PEQPLE 
EXPERIENCE WHEN THEY HAVE THEIR FIRST CIGARETTE. 

Q. AND MR. FURR SPENT A LQNG TIME DEALING WITH HQW 
MANY STATEMENTS QF PACKS AT VARIQUS TIMES THRQUGH MEDICAL 
RECQRDS. 

MS. WHITELEY DIDN'T START QFF IN 1972 SMQKING 
THREE-QUARTERS QF A PACK QF CIGARETTES, DID SHE? 
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A. NO. SHE STARTED, LIKE ALL SMOKERS, SMOKING ONE 
CIGARETTE A DAY, AND THEN INCREASING FROM THERE. 

Q. AND AGAIN, THERE WERE SOME OF THESE — I THINK 
THEY WEREN'T PUT UP THERE, WHERE IT SAID, "ONE PACK PER DAY 
TIMES 22 YEARS," CORRECT? 

A. YES. 

Q. AND ONE PACK A DAY TIMES 22 YEARS DOESN'T MEAN 
THAT SHE SMOKED ONE PACK EVERY SINGLE DAY FOR 22 YEARS, DOES 
IT? 

A. WELL, THAT'S AN AVERAGE CONSUMPTION OVER THAT 
PERIOD OF TIME. 

Q. OKAY. SO IF SHE WAS ASKED HOW MUCH SHE SMOKED 
FROM THE TIME SHE STARTED SMOKING TO THE TIME THAT SHE QUIT, 
JUDITH ANN OSSA, CSR NO. 2310 

THIS WOULD BE AN AVERAGE; CORRECT? 

A. YES. 

Q. AND THAT WOULD INCLUDE THE TIMES THAT SHE SMOKED 
ONE, TWO, THREE CIGARETTES WHEN SHE WAS A TEENAGER? 

A. IT COULD. 

Q. TO THE TIMES WHEN SHE QUIT SMQKING? 

A. YES. 

Q. AND WHEN WE GET UP HERE TQ 1998 (INDICATING), 
6-10-98, 6-24-98, 8-5-99, THIS WHQLE TIME PERIQD IS AFTER 

SHE HAS BEEN DIAGNQSED WITH CANCER, ISN'T IT? 

A. YES. 

Q. AND SHE IS LQQKING BACK QVER HER SMQKING, QVER 
THE ENTIRE TIME PERIQD BEFQRE THAT? 

A. PRESUMABLY. 

Q. AND THEN THE DSM-IV GQES QN TQ SAY: 

"CESSATIQN QF NICQTINE USE PRQDUCES A 

WELL-DEFINED WITHDRAWAL SYMPTQM" — 

THE CQURT: "SYNDRQME." 

MS. CHABER: EXCUSE ME. 

Q. — "SYNDRQME THAT IS DESCRIBED BELQW." 

NQW, DQES THAT ADDRESS QNE QF THE ISSUES THAT MR. 
FURR WAS ASKING YQU ABQUT IN TERMS QF THE CRITERIA FQR 
GENERALIZED SUBSTANCE DEPENDENCE? 

A. YES. QNE QF THE CRITERIA WAS WITHDRAWAL 
SYMPTQMS, AND THAT'S WHAT THIS REFERS TQ. 

Q. IT SAYS: 

"MANY INDIVIDUALS WHQ USE NICQTINE TAKE NICQTINE 
TQ RELIEVE QR TQ AVQID WITHDRAWAL SYMPTQMS WHEN THEY WAKE UP 
JUDITH ANN QSSA, CSR NQ. 2310 

IN THE MQRNING QR AFTER BEING IN A SITUATIQN WHERE USE IS 
RESTRICTED, (FQR EXAMPLE, AT WQRK QR QN AN AIRPLANE)." 

AND IS THAT CQNSISTENT WITH WHAT YQU WERE 
DESCRIBING AS THE WAY QNE LQQKS AT THE ISSUE QF WITHDRAWAL 
AND NICQTINE WITH RESPECT TQ DETERMINING DEPENDENCE QR 
ADDICTIQN? 

A. IT DQES. AND IT ALSQ SAYS THAT IN SQME 
SITUATIQNS, YQU CAN HAVE A HIGHLY DEPENDENT SMQKER WHQ HAS 
WITHDRAWAL SYMPTQMS THAT THEY EXPERIENCE QN A FREQUENT BASIS 
AND THEREFQRE SMQKE TQ AVQID THEM. 

SO THEY NEVER EVEN HAVE TQ GQ THRQUGH TWQ WEEKS 
QF SEVERE WITHDRAWAL, BECAUSE THQSE SYMPTQMS CAN BE SO 
ADVERSE, SO THEY DQN'T LET THAT HAPPEN. 

Q. THEY DQN'T LET IT HAPPEN? 

A. YQU CAN HAVE A WITHDRAWAL SYNDRQME AGAIN AN HQUR 
QR TWQ AFTER A CIGARETTE. FQR SQME PEQPLE, THAT MEANS THEY 
HAVE TQ HAVE THE NEXT CIGARETTE WITHIN AN HQUR QR TWQ AFTER 
THE FIRST QNE. 
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Q. "INDIVIDUALS WHO SMOKE AND OTHER INDIVIDUALS WHO 
USE NICOTINE ARE LIKELY TO FIND THAT THEY USE 
UP THEIR SUPPLY OF CIGARETTES OR OTHER 
NICOTINE-CONTAINING PRODUCTS FASTER THAN 
ORIGINALLY INTENDED." 

THAT'S STILL GOING ON AND TALKING ABOUT SOME OF 
THE EXPLANATIONS OF NICOTINE DEPENDENCE? 

A. YES. THIS HAD TO DO WITH WHETHER YOU'RE USING 
MORE THAN YOU INTENDED TO. 

Q. AND THE NEXT PART SAYS: 

JUDITH ANN OSSA, CSR NO. 2310 

"ALTHOUGH OVER 80 PERCENT OF INDIVIDUALS WHO 

SMOKE EXPRESS A DESIRE TO STOP SMOKING AND 35 
PERCENT TRY TO STOP EACH YEAR, LESS THAN 5 
PERCENT ARE SUCCESSFUL IN UNAIDED ATTEMPTS TO 
QUIT." 

AND THAT'S CONSISTENT — THOUGH I THINK YOU SAID 
MAYBE 3 PERCENT? 

A. YES. 

Q. OKAY. BUT THAT'S CONSISTENT WHAT YOU'RE SAYING; 

A LARGE NUMBER TRY AND VERY FEW MAKE IT? 

A. CORRECT. 

Q. AND THEN IT GOES ON TO SAY: 

"SPENDING A GREAT DEAL OF TIME IN USING THE 
SUBSTANCE IS BEST EXEMPLIFIED BY 
CHAIN-SMOKING." 

I THINK YOU WERE ASKED IF MS. WHITELEY WAS A 
CHAIN-SMOKER AND YOU INDICATED: "PROBABLY NOT." 

I MEAN, IF YOU SMOKE A PACK A DAY, YOU'RE 
PROBABLY NOT A CHAIN-SMOKER? 

A. CORRECT. 

Q. WHAT DO YOU NEED TO SMOKE TO SMOKE A PACK A DAY, 
ASSUMING THE NORMAL DAY AND A NORMAL PERSON WHO GETS UP IN 
THE MORNING AND GOES TO BED AT NORMAL HOURS? 

A. WELL, FOR A PACK A DAY, YOU ARE STILL SMOKING ONE 
CIGARETTE EVERY 40 MINUTES THROUGHOUT DAY. SO IT'S PRETTY 
FREQUENT. 

THE CHAIN-SMQKING, MAYBE SQMEBQDY WHQ SMQKES 
EVERY 20 MINUTES. THAT MEANS THERE'S ALWAYS A CIGARETTE 
JUDITH ANN QSSA, CSR NQ. 2310 

LIT. BUT EVEN A PACK A DAY IS STILL QNE EVERY 40 MINUTES. 
IT'S PRETTY FREQUENT. 

Q. I THINK THERE WAS SQME PQRTIQN QF THE DSM 
CRITERIA FQR GENERALIZED SUBSTANCE DEPENDENCE ABQUT KIND QF 
THE ILLEGALITY AND THE REQUIREMENTS QF WHAT YQU NEED TQ DQ 
TQ CQMMIT CRIMES TQ GET THE SUBSTANCE, AND SO FQRTH. 

DQES THE NEXT PQRTIQN ADDRESS THAT? 

A. YES. 

Q. IT SAYS: 

"BECAUSE NICQTINE SQURCES ARE READILY AND 

LEGALLY AVAILABLE, SPENDING A GREAT DEAL QF 
TIME ATTEMPTING TQ PRQCURE NICQTINE WQULD BE 
RARE." 

A. YES. 

Q. AND IS THAT QNE QF THE REASQNS THAT IT'S NQT 
APPRQPRIATE TQ USE THE DSM-IV CRITERIA, THE GENERALIZED 
SUBSTANCE DEPENDENCE CRITERIA? 

A. EXACTLY. 

Q. AND IT GQES QN TQ SAY: 

"GIVING UP IMPQRTANT SQCIAL, QCCUPATIQNAL, QR 
RECREATIQNAL ACTIVITIES CAN QCCUR WHEN AN 
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INDIVIDUAL FORGOES AN ACTIVITY BECAUSE IT 
OCCURS IN SMOKING-RESTRICTED AREAS." 

AND I THINK WE TALKED ABOUT THAT. YOU HAVE TO 
LEAVE THE MOVIE OR THINGS LIKE THAT? 

A. YES. 

Q. "CONTINUED USE DESPITE KNOWLEDGE OF MEDICAL 

PROBLEMS RELATED TO SMOKING IS A PARTICULARLY 
JUDITH ANN OSSA, CSR NO. 2310 

IMPORTANT HEALTH PROBLEM (FOR EXAMPLE, AN 
INDIVIDUAL WHO CONTINUES TO SMOKE DESPITE 
HAVING A TOBACCO-INDUCED GENERAL MEDICAL 
CONDITION SUCH AS BRONCHITIS OR CHRONIC 
OBSTRUCTIVE LUNG DISEASE)." 

DO YOU SEE THAT? 

A. YES. 

Q. DID YOU SEE REFERENCES IN THE MEDICAL RECORDS 
THAT MS. WHITELEY HAD SOME COUGHING BEFORE THIS FEBRUARY '98 
CHRONIC BRONCHITIS? 

A. I DON'T RECALL THAT DIRECTLY. 

I DO RECALL SHE HAD SOME HEART ARRYTHMIAS, WHICH 
HER PHYSICIAN THOUGHT MIGHT BE SMOKING-RELATED. AND HE 
ADVISED HER TO STOP FOR THAT PURPOSE, FOR THAT REASON. 

Q. AND SHE DIDN'T STOP AT THAT POINT? 

A. CORRECT. 

Q. AND DOCTOR, WHAT WE'VE JUST READ, IS THAT 
BASICALLY THE SAME THING YOU PUT UP HERE IN TERMS OF THE 
FAGERSTROM DEPENDENCE QUESTIONNAIRE (INDICATING)? 

DOES THIS ADDRESS SOME OF THE SAME THINGS THAT 
ARE POINTED OUT IN THIS PORTION OF THE DSM-IV OF APPROPRIATE 
WAYS TO ASSESS NICOTINE DEPENDENCE OR ADDICTION? 

A. I GUESS ALL THOSE CRITERIA ARE EXPLICITLY STATED 
ON ANOTHER PAGE IN THE DSM-IV DOCUMENT. 


Q. 

AND WHERE IS THAT? 

WHAT 

PAGE IS 

THAT, 

DOCTOR? 

A. 

QN PAGE 244. 





Q. 

AND I BELIEVE YOU HAVE IT 

UP THERE, ON 

244? 

A. 

EXCUSE ME. ON PAGE 

245 . 

THAT ' S 

WHERE 

IT SAYS 


JUDITH ANN OSSA, CSR NO. 2310 

"ASSOCIATED DESCRIPTIVE FEATURES AND MENTAL DISORDERS." 

Q. AND DOES IT RELATE BASICALLY THE ITEMS THAT YOU 
LISTED IN THE FAGERSTROM QUESTIONNAIRE THAT YOU FEEL IS THE 
MOST APPROPRIATE MEANS OF DETERMINING NICOTINE DEPENDENCE? 

A. YES. IT LISTS THOSE FEATURES AS "APPEARING TO 
PREDICT A GREATER LEVEL OF DIFFICULTY IN STOPPING NICOTINE 
USE. " 

Q. AND ON THAT SCALE, MS. WHITELEY WAS AT THE HIGH 
END OF THAT SCALE? 

A. YES. 

Q. AND I THINK THAT THERE WAS A LITTLE DISCUSSION 
ABOUT HER SMOKING DURING PREGNANCY. 

SHE HAD ONE CHILD AND THEN THEY WENT ON THIS 
VACATION AND ATTEMPTED TO QUIT? 

A. YES. 

Q. AND YQU WQULD CALL THIS A SERIQUS ATTEMPT TQ QUIT 
SMQKING, WQULD YQU NQT? 

A. YES. 

Q. MS. WHITELEY, IN 1988, BEING BQRN IN 1959, WAS — 
THIS IS AS GQQD AS MY MATH GETS — 28 YEARS QLD? 

A. 28, 29. 

Q. AND DQCTQR, WHEN YQU DEAL WITH PEQPLE WHQ ARE 
MAKING ATTEMPTS TQ STQP SMQKING AND TQ GET QFF NICQTINE 
DEPENDENCE, AND YQU TALK ABQUT FQUR, FIVE ATTEMPTS QFTEN 
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NEEDED BEFORE BEING SUCCESSFUL, ARE THOSE GENERALLY PEOPLE 
WHO ARE IN THEIR 20S OR SOS THAT YOU'RE TALKING ABOUT? 

A. NO. USUALLY SMOKERS, WHEN THEY END UP QUITTING 
SUCCESSFULLY, ARE PROBABLY IN THEIR 40S. AS YOU GET OLDER, 
JUDITH ANN OSSA, GSR NO. 2310 

THE CHANCES OF QUITTING INCREASE. 

AND SO YQUNGER ADULTS ACTUALLY HAVE THE HARDEST 
PRQBLEM QUITTING QR THE LQWEST QUIT RATES. 

AND THEN IT GQES UP AS YQU GET QLDER, PRQBABLY 
BECAUSE YQU HAVE MQRE CQNCERN ABQUT YQUR HEALTH. 

Q. AND THEN SHE QUIT SMQKING IN FEBRUARY QF 1998? 

A. YES. 

Q. AND THAT WAS AFTER SHE HAD CHRQNIC BRQNCHITIS AND 
THE DQCTQR SUGGESTED THAT SHE'D CQNTINUE TQ GET THAT IF SHE 
DIDN'T STQP SMQKING? 

A. ALSQ, SHE STATED SHE HAD SEVERE PAINS IN HER 
CHEST, AND WHENEVER SHE CQUGHED, HER PAINS WERE WQRSE. AND 
SMQKING MADE HER CQUGH. THEREFQRE, THERE WAS A DIRECT 
RELATIQNSHIP BETWEEN SMQKING AND HER DISCQMFQRT. 

Q. SO SHE QUIT AND THAT CLEARED UP? 

A. WELL, THE BRQNCHITIS CLEARED UP. 

BUT, QF CQURSE, THE BRQNCHITIS WAS REALLY 
PRQBABLY THE FIRST EVENT IN HER LUNG CANCER. 

Q. SHE DIDN'T KNQW THAT AT THE TIME? 

A. NQ. 

Q. AND HER DQCTQR DIDN'T DIAGNQSE THAT AT THE TIME? 

A. NQ. 

Q. SQ MS. WHITELEY QUIT SMQKING IN FEBRUARY QF '98 
AND SHE HAS SQME HEALTH PRQBLEMS, AND SHE IS DIAGNQSED WITH 
CANCER IN JUNE QF 1998. 

WE ARE TALKING ABQUT HQW MANY MQNTHS BETWEEN 
THQSE TIME PERIQDS? 

A. FQUR MQNTHS. 

JUDITH ANN QSSA, CSR NQ. 2310 

Q. AND IN FQUR MQNTHS, DQCTQR, IS THAT A TIME PERIQD 

WHERE THERE IS A GREATER NUMBER QF PEQPLE WHQ HAVE ATTEMPTED 

TQ QUIT SMQKING THAT ARE STILL QUIT? 

MR. FURR: QBJECTIQN. 

MS. CHABER: Q. IN QTHER WQRDS — LET ME 

REPHRASE. IT WAS CQNFUSING. 

WE TALKED ABQUT RELAPSE RATES FRQM QUITTING. 

IT'S TRUE, IS IT NQT, THAT RELAPSE FRQM QUITTING 
SMQKING QCCURS QVER TIME? 

A. YES. 

Q. AND PEQPLE — THE FURTHER AWAY YQU GET IN TERMS 

QF THE STUDIES THAT WERE DQNE, THE GREATER NUMBER QF PEQPLE 

HAVE RELAPSED AFTER HAVING BEEN QUIT? 

A. YES. 

Q. AND IS FQUR MQNTHS A TIME PERIQD WHEN QNE CQULD 
JUDGE WHETHER QR NQT THERE WQULD HAVE BEEN A RELAPSE BACK TQ 
SMQKING BUT FQR THE DIAGNQSIS QF CANCER? 

MR. FURR: QBJECTIQN. NQ FQUNDATIQN. IT'S 

VAGUE ALSQ. 

THE CQURT: THERE ISN'T A FQUNDATIQN AS YET. 

MS. CHABER: Q. DQCTQR, MS. WHITELEY HAD QNLY 

BEEN QFF CIGARETTES FQR FQUR MQNTHS WHEN SHE WAS DIAGNQSED 
WITH CANCER; CQRRECT? 

A. YES. 

Q. ABQUT FQUR MQNTHS QUT FRQM QUITTING SMQKING, WHAT 
IS THE PERCENTAGE QF RELAPSE? 

A. WELL, IT DEPENDS QN THE TYPE QF TREATMENT A 
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PERSON IS IN. 

JUDITH ANN OSSA, CSR NO. 2310 

Q. LET'S TALK ABOUT SOMEBODY WHO IS IN NO TREATMENT, 
DOCTOR. 

A. WELL, WITH NO TREATMENT, THERE IS ABOUT 50 
PERCENT RELAPSE IN A DAY. THEN THERE'S PROBABLY 75 PERCENT 
RELAPSE IN A MONTH. AND THEN AT SIX MONTHS, THERE'S 
PROBABLY 6 PERCENT ARE STILL NOT SMOKING, AND BY A YEAR, 3 
PERCENT. 

SO IT FALLS OFF ON A CURVE, BUT THERE'S STILL A 
FALLOFF BETWEEN ONE MONTH AND SIX MONTHS. 

Q. SO WE DON'T KNOW WHETHER OR NOT MS. WHITELEY 
WOULD HAVE BEEN — WOULD HAVE REQUIRED ADDITIONAL ATTEMPTS 
TO STAY OFF SMOKING BECAUSE SHE WAS DIAGNOSED WITH THE LUNG 
CANCER; CORRECT? 

A. THAT'S CORRECT. 

Q. AND WHEN WE TALKED ABOUT SMOKING DURING 
PREGNANCY, THERE WAS SOME REFERENCE TO LOW BIRTH WEIGHT 
BABIES AND MS. WHITELEY'S SMOKING. 

COULD YOU PUT THAT INTO CONTEXT, DOCTOR. 

A. WELL — 

MR. FURR: OBJECTION. VAGUE, YOUR HONOR. 

THE COURT: IT IS VAGUE. 

MS. CHABER: Q. DOCTOR, WHAT WAS MS. WHITELEY 

TALKING ABOUT WHEN SHE SAID, "IT'S A GOOD THING I'M 
SMOKING"? 

A. WELL, THERE ARE WARNINGS — 

MR. FURR: OBJECTION. NO FOUNDATION FOR WHAT 

MRS. WHITELEY MEANT. 

THE COURT: SUSTAINED. 

JUDITH ANN OSSA, CSR NO. 2310 

MS. CHABER: Q. DOCTOR, IN MAKING YOUR 

DETERMINATIONS AS TO MS. WHITELEY AND HER ADDICTION OR LEVEL 
OF DEPENDENCE, ONE OF THE THINGS YOU POINTED OUT WAS THAT 
SHE CONTINUED TO SMOKE DURING PREGNANCY. 

A. YES. 

Q. AND YOU REVIEWED MS. WHITELEY'S TESTIMONY AND THE 
TESTIMONY OF FAMILY MEMBERS? 

A. YES. 

Q. AND I BELIEVE YOU WERE ASKED ABOUT THIS ON 
CROSS-EXAMINATION, THAT SHE MADE SOME STATEMENT ABOUT LOW 
BIRTH WEIGHT BABIES AND SMOKING. 

A. I WAS ASKED IF SHE MADE SUCH A STATEMENT, AND I 
SAID YES, SHE DID. 

Q. AND IN YOUR OPINION, WHAT EFFECT DOES SUCH A 
STATEMENT HAVE ON ANY OF THE OPINIONS YOU'VE GIVEN AS TO 
WHETHER SHE IS DEPENDENT OR NOT DEPENDENT? 

A. I DON'T KNOW IF THE LOW BIRTH WEIGHT BABY ISSUE 
HAS ANYTHING TO DO WITH IT. WHAT HER OBSTETRICIAN WOULD 
ALMOST HAVE CERTAINLY — 

MR. FURR: OBJECTION, YOUR HONOR. IF HE DOESN'T 

KNOW, THE REST IS SPECULATION. 

THE COURT: THE QUESTION IS: DOES SUCH A 

STATEMENT HAVE ANY IMPACT ON YOUR OPINIONS? THE ANSWER IS 
YES OR NO. 

IF IT'S YES, YOU CAN TELL US WHAT EFFECT IT HAS. 
IF IT'S NO, THEN WE NEED TO GO ON TO THE NEXT QUESTION. 

THE WITNESS: IT'S YES AND NO. 

THE COURT: WELL, DON'T ASK ME TO RULE ON THAT. 

JUDITH ANN OSSA, CSR NO. 2310 
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MS. CHABER: Q. CAN YOU EXPLAIN THAT, 

DOCTOR? 

A. YES. LOW BIRTH WEIGHT BABIES ARE A COMPLICATION 
OF SMOKING CIGARETTES, AND A DOCTOR MAY HAVE COUNSELED HER 
ABOUT THAT. 

BUT A LOW BIRTH WEIGHT BABY, UNDERSTANDING — 
HEARING THAT YOUR BABY MIGHT HAVE A LOW BIRTH WEIGHT AND THE 
CONTEXT ABOUT WHAT MEANS MIGHT NOT MEAN VERY MUCH AT ALL. 
SOME PEOPLE MIGHT LIKE TO HAVE A LOW BIRTH WEIGHT BABY. 

WHAT NEEDS TO BE EXPLAINED OR UNDERSTOOD IS LOW 
BIRTH WEIGHT BABIES HAVE LOWER MORTALITY, MORE HEALTH 
EFFECTS FOR THE BABY, MORE CHANCES OF SERIOUS ILLNESS FOR 
THE BABY IN THE FIRST FEW MONTHS OF LIFE. 

SO IF SHE ONLY UNDERSTOOD LOW BIRTH WEIGHT BABIES 
AND NOT THE REST OF IT, THEN IT WOULD HAVE HAD NO IMPACT. 

Q. AND IF HER FAMILY TENDED TO HAVE NINE AND 
lO-POUND BABIES, MIGHT NOT SHE PERCEIVE THAT AS A BENEFIT, 

IF SHE DIDN'T UNDERSTAND THOSE RISKS? 

MR. FURR: OBJECTION, YOUR HONOR. NO 

FOUNDATION. 

THE COURT: SUSTAINED. 

MS. CHABER: Q. WITHOUT UNDERSTANDING THE FULL 

EXTENT OF THE RISKS, HAVING A LOW BIRTH WEIGHT BABY, IN 
SOMEBODY WHOSE FAMILY BEARS NINE AND lO-POUND BABIES, COULD 
BE PERCEIVED AS A BENEFIT; ISN'T THAT TRUE? 

MR. FURR: OBJECTION. NO FOUNDATION. 

THE COURT: SUSTAINED. 

MS. CHABER: IF YOU GIVE ME ONE SECOND, DOCTOR 

JUDITH ANN OSSA, CSR NO. 2310 

AND THE COURT, I THINK I'M JUST ABOUT DONE. 

Q. LET ME JUST ASK YOU. THESE ARE JUST GOING TO BE 
SOME REAL QUICK LITTLE THINGS. 

YOU WERE ASKED ABOUT JACK HENNINGFIELD. AND CAN 
YOU JUST TELL US WHO HE IS? 

A. HE'S A RESEARCHER WHO STARTED DOING RESEARCH ON 
NICOTINE PHARMACOLOGY AND ADDICTION ABOUT THE SAME TIME I 
DID, IN THE EARLY MID-70S. 

HE HAS — HE'S A PSYCHOLOGIST AND HAS DONE A LOT 
OF WORK AND A LOT OF WRITING ON NICOTINE ADDICTION. 

HE WAS ONE OF THE FOUR SENIOR SCIENTIFIC EDITORS 
OF THE 1988 SURGEON GENERAL'S REPORT ON ADDICTION. 

HE AND I HAVE WORKED TOGETHER, DONE RESEARCH 
TOGETHER, WRITTEN PAPERS TOGETHER. WE'VE BOTH WRITTEN 
ARTICLES TOGETHER AND SEPARATELY ABOUT NICOTINE ADDICTION. 

Q. AND HE HAS WRITTEN ARTICLES ABOUT NICOTINE 
ADDICTION? 

A. YES. 

Q. INCLUDING CONTRIBUTIONS TO THE 1988 NICOTINE 
ADDICTION SURGEON GENERAL'S REPORT? 

A. YES. 

Q. WHAT WAS READ TO YOU, DOCTOR, WAS A PORTION OF AN 
ARTICLE THAT HE WROTE IN 1984? 

A. YES. 

Q. AND, DOCTOR, BASED ON YOUR KNOWLEDGE OF THE WORK 
THAT HE'S DONE, YOUR KNOWLEDGE OF HIM, IS THAT HIS CURRENT 
OPINION? 

MR. FURR: OBJECTION. HEARSAY. 

JUDITH ANN OSSA, CSR NO. 2310 

THE COURT: SUSTAINED. 

I THINK WE HAVE ALREADY BEEN OVER THIS ANYWAY. 

MS. CHABER: Q. DOCTOR, YOU WERE ASKED A 
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LITTLE BIT ABOUT RELAPSE RATES IN DIETING. 

IS THAT A FAIR COMPARISON WITH NICOTINE AND 
RELAPSE RATES? 

MR. FURR: OBJECTION. VAGUE AND AMBIGUOUS. 

THE COURT: SUSTAINED. 

MS. CHABER: I HEARD YOU WHISPER, BUT I ASSUMED 

IT WAS SUSTAINED. 

THE COURT: CORRECT. IT'S AMBIGUOUS. IT'S 

VAGUE AS TO WHAT YOU'RE ASKING. 

MS. CHABER: Q. DOCTOR, YOU WERE ASKED 

QUESTIONS ABOUT DIETING AND WHETHER THERE WERE EVEN GREATER 
RELAPSE RATES WITH RESPECT TO DIETING THAN THERE WAS WITH 
RESPECT TO QUITTING SMQKING CIGARETTES. 

DQ YQU RECALL THAT TESTIMQNY? 

A. YES. 

Q. ARE DIETING AND QUITTING SMQKING CIGARETTES 
CQMPARABLE ACTIVITIES? 

A. NQ, NQT AT ALL. 

Q. WHY NQT? 

A. WELL, FQQD IS SQMETHING THAT EVERYQNE HAS TQ HAVE 
TQ LIVE. YQU HAVE TQ EAT. YQU HAVE TQ DEAL WITH 
APPETITES. SQME PEQPLE EAT MQRE THAN THEY SHQULD AND HAVE 
TRQUBLE CQNTRQLLING THAT. YQU CQULD CERTAINLY BE A 
CQMPULSIVE EATER. BUT THERE'S NQ WAY TQ AVQID THE FACT THAT 
EVERYQNE HAS TQ EAT EVERY DAY. 

JUDITH ANN QSSA, CSR NQ. 2310 

A DRUG ADDICTIQN IS SQMETHING THAT IS DEVELQPED 
QNLY BY THE INTRQDUCTIQN QF THE DRUG INTQ QNE'S SYSTEM THAT 
NEVER HAS TQ EVER BE THERE. IF SQMEQNE HAD NEVER SMQKED A 
CIGARETTE, THEN, QNE, THAT PERSQN WQULD NEVER, EVER HAVE TQ 
BECQME ADDICTED TQ NICQTINE, WQULD NEVER HAVE A PRQBLEM 
QUITTING, WQULD NEVER MISS ANYTHING IN THEIR LIFE. 

PEQPLE CAN LIVE PERFECTLY FINE WITHQUT NICQTINE. 
THEY CANNQT LIVE WITHQUT FQQD. 

A DRUG ADDICTIQN IS AN ADDICTIQN THAT'S MEDIATED 
BY THE EFFECT QF A CHEMICAL QN SPECIFIC PARTS QF THE BRAIN 
WHERE NQRMALLY THAT CHEMICAL — QR NQRMALLY THQSE PARTS QF 
THE BRAIN ARE NQT ACTIVE. 

FQQD ACTIVATE PARTS QF THE BRAIN THAT ARE MEANT 
TQ BE ACTIVATED BY FQQD. APPETITES ARE NQRMAL. THEY CAN BE 
QUT QF CQNTRQL, BUT THEY'RE STILL PART QF NQRMAL LIFE. 

SO A DRUG ADDICTIQN AND CQMPULSIVE EATING ARE TWQ 
TOTALLY SEPARATE THINGS. THE QNLY THING THEY HAVE IN CQMMQN 
IS THEY'RE BQTH DIFFICULT TQ CHANGE, BUT THEIR MECHANISMS 
ARE TOTALLY DIFFERENT. 

Q. DQCTQR, YQU WERE ASKED A SERIES QF QUESTIQNS 
ABQUT DIFFERENT DRUGS, CQCAINE, MARIJUANA, LSD. 

IN YQUR EXPERIENCE WQRKING IN PUBLIC HEALTH AND 
DQING RESEARCH IN DEPENDENCE AND ADDICTIQN, WAS THE 1970S 
AND '60S A TIME QF EXPERIMENTATIQN WITH DRUGS LIKE LSD AND 
CQCAINE? 

MR. FURR: QBJECTIQN. NQ FQUNDATIQN. 

THE CQURT: SUSTAINED. 

MS. CHABER: Q. DQCTQR, YQU HAVE LQQKED AT 

JUDITH ANN QSSA, CSR NQ. 2310 

THE ISSUE QF EXPERIMENTATIQN WITH VARIQUS DRUG SUBSTANCES? 

A. YES. WHEN I FIRST CAME TQ SAN FRANCISCQ, I WAS 
THE DIRECTQR QF A DRUG DETQXIFICATIQN UNIT AT SAN FRANCISCQ 
GENERAL HQSPITAL IN THE EARLY '70S. 

Q. AND DQCTQR, WAS THAT A TIME PERIQD WHERE THERE 
WAS AN INCREASED EXPERIMENTATIQN WITH DRUGS LIKE LSD? 
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MR. FURR: OBJECTION. NO FOUNDATION. 

THE COURT: WELL, I DON'T KNOW HOW BROAD THE 

QUESTION IS. 

YOU MEAN TO HIS EXPERIENCE? 

MS. CHABER: YES. THAT WAS MY ORIGINAL 

QUESTION, YES. 

THE COURT: DID HE OBSERVE AN INCREASE IN THE 

WORK HE DID? I'LL ALLOW THAT. 

MS. CHABER: YES. 

THE COURT: OKAY. 

THE WITNESS: YES. IN THE EARLY 1970S, AS WELL 

AS IN THE 1960S — BUT I CAME TO CALIFORNIA IN 1971, I 
BELIEVE, AND THERE WAS A HUGE AMOUNT OF DRUG USE AND DRUG 
EXPERIMENTATION, WHICH HAS CHANGED SUBSTANTIALLY IN ITS 
NATURE SINCE THEN. 

BUT THE LATE '60S AND EARLY '70S WERE A PERIOD OF 
VERY HIGH INTENSITY DRUG EXPERIMENTATION. 

MS. CHABER: Q. AND, DOCTOR, WAS LESLIE 

WHITELEY ADDICTED TO COCAINE? 

A. I SAW NO EVIDENCE OF THAT. 

Q. AND WAS LESLIE WHITELEY ADDICTED TO LSD? 

A. I NO SAW NO EVIDENCE OF THAT. 

JUDITH ANN OSSA, CSR NO. 2310 

Q. AND, DOCTOR, DO YOU BELIEVE THAT SHE WAS ADDICTED 
TO MARIJUANA? 

A. NO. 

Q. DOCTOR, HAS THERE EVER BEEN PUBLISHED A STUDY 
THAT SAYS THAT MARIJUANA SMOKING CAUSES LUNG CANCER, TO YOUR 
KNOWLEDGE? 

A. THERE HAVE BEEN CASE REPORTS, BUT NO STUDIES THAT 
PROVIDE EPIDEMIOLOGY MORE THAN A CASE REPORT SAYING THERE IS 
AN ASSOCIATION. 

THERE HAVE NEVER BEEN STUDIES LIKE SAY THERE HAVE 
BEEN IN CIGARETTE SMOKING TO SHOW THAT IT'S A CAUSE. 

Q. THAT'S TRUE WITH DR. TASHKIN AS WELL? HE HAS NOT 

PUBLISHED A STUDY THAT SAYS LUNG CANCER — EXCUSE ME — 

MARIJUANA SMOKING CAUSES LUNG CANCER? 

A. THAT'S CORRECT. HE'S RAISED A CONCERN. 

BUT NONE OF HIS STUDIES HAVE SHOWN THAT THAT'S IN 
FACT THE CASE. 

MS. CHABER: I HAVE NOTHING FURTHER. 

THE COURT: LET ME JUST ASK HOW MUCH LONGER 

COUNSEL THINKS WE ARE GOING BE WITH THE DOCTOR, BECAUSE I 

HAVE ANOTHER MATTER ON THE CALENDAR THIS AFTERNOON. 

IF WE CAN FINISH WITH THE DOCTOR IN THE NEXT FEW 
MINUTES, THAT'S FINE. IF NOT, I NEED TO BREAK FOR THE DAY. 

HOW LONG DO YOU THINK, APPROXIMATELY? 

MR. FURR: I HAVE LESS THAN FIVE MINUTES. 

THE COURT: LESS THAN FIVE MINUTES. 

MR. HARDY: WE'LL BE ABLE THE FINISH WITH NO 

PROBLEM. 

JUDITH ANN OSSA, CSR NO. 2310 

THE COURT: OKAY. FINISH BY WHEN? 

MR. HARDY: DON'T YOU HAVE TO STOP AT 4:30? 

THE COURT: WELL, IT'S A 4:00 O'CLOCK HEARING, 

BUT I WILL GO WITH YOU FOR 10 MORE MINUTES OR SO. 

I THINK WE'LL FINISH. WHY DON'T YOU GO AHEAD. 


7 RECROSS-EXAMINATION 

8 BY MR. FURR: Q. DR. BENOWITZ, YOU TESTIFIED 

9 THAT MOST TREATMENT OF PEOPLE FOR NICOTINE DEPENDENCE IS NOT 
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DONE BY PSYCHIATRISTS; CORRECT, SIR? 

A. YES. 

Q. HOWEVER, SOME PSYCHIATRISTS DO HAVE A LOT OF 
EXPERIENCE TREATING PATIENTS WITH NICOTINE DEPENDENCE, DON'T 
THEY, SIR? 

A. YES. 

Q. DO YOU KNOW A PSYCHIATRIST FROM THE LOS ANGELES 
AREA NAMED DR. MACE BECKSON? 

A. I DON'T KNOW HIM. I READ HIS DEPOSITION. 

Q. DR. BENOWITZ, YOU MENTIONED THIS EPISODE WHERE 
MRS. WHITELEY EXPERIENCED SOME HEART ARRYTHMIAS. 

DO YOU RECALL THAT, SIR? 

A. YES. 

Q. ISN'T IT CORRECT, SIR, THAT WHAT SHE WAS ADVISED 
BY THE EMERGENCY ROOM PHYSICIAN WAS THAT SHE SHOULD STOP 
DRINKING SO MUCH CAFFEINE? 

A. I DON'T RECALL. I WOULD NOT BE SURPRISED. 

Q. DR. BENOWITZ, WHEN WE BEGAN OUR EXAMINATION 

YESTERDAY, SIR, DIDN'T YOU TELL ME THAT YOU DON'T HAVE A LOT 
JUDITH ANN OSSA, CSR NO. 2310 

OF EXPERIENCE APPLYING THE DSM-IV CRITERIA TO MAKE DIAGNOSES 
UNDER DSM-IV? 

A. I DON'T USE IT; THAT'S CORRECT. 

Q. LET ME ASK YOU A QUESTION ABOUT THIS LOW BIRTH 
WEIGHT ISSUE. 

SIR, YOU READ MR. WHITELEY'S DEPOSITION, DIDN'T 

YOU, SIR? 

A. YES. 

Q. ISN'T IT CORRECT, SIR, THAT MR. WHITELEY 
TESTIFIED THAT AT LEAST HE KNEW THAT A LOW BIRTH WEIGHT BABY 
COULD BE A SERIOUS HEALTH EFFECT? 

MS. CHABER: OBJECTION. VAGUE AS TO TIME. 

THE COURT: JUST A SECOND. YOU MEAN AS TO WHEN 

HE KNEW THAT? 

MS. CHABER: YES. 

THE COURT: OKAY. WHY DON'T YOU REPHRASE IT. 

MR. FURR: Q. ISN'T IT CORRECT THAT MR. 

WHITELEY TESTIFIED THAT HE UNDERSTOOD THAT A LOW BIRTH 
WEIGHT BABY COULD BE A SERIOUS HEALTH EFFECT AT THE TIME 
THAT MRS. WHITELEY LEARNED THAT LOW BIRTH WEIGHT BABIES WERE 
A RISK THAT A SMOKING MOTHER INCURRED? 

A. I DON'T RECALL THE DETAILS OF THAT STATEMENT. 

MR. FURR: YOUR HONOR, THAT'S ALL I HAVE. 

ALTHOUGH I KNOW WE DON'T HAVE TO, I WOULD LIKE TO 

MARK FOR IDENTIFICATION ONE OF THE CHARTS I USED, IF THAT'S 
OKAY. 

THE COURT: ONE OF THEM? 

MS. CHABER: THAT WASN'T OUR STIPULATION. BUT I 

JUDITH ANN OSSA, CSR NO. 2310 

SUPPOSE IF WE HAVE A GOOSE-GANDER RULE, AND THERE IS AN 
OCCASIONAL ONE I WANT MARKED, I HAVE NO OBJECTION. 

THE COURT: ALL RIGHT. IT'S JUST BEING MARKED 

FOR IDENTIFICATION ANYWAY. 

OKAY. WHAT NUMBER WOULD THAT BE? 

THE CLERK: 6230. 

THE COURT: WHAT IS THE CHART YOU HAVE IN MIND? 

MR. FURR: THE CHART I WOULD LIKE TO MARK IS THE 

CHART THAT I CREATED AS I WAS CROSS-EXAMINING THE DOCTOR ON 
WHAT THE MEDICAL RECORD SHOWED WITH RESPECT TO THE AMOUNT OF 
THE NUMBER OF CIGARETTES — 

MS. CHABER: YOUR HONOR, HE'S TESTIFYING NOW. 
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IT? 

THE COURT: 

THAT'S ENOUGH. HOW MANY PAGES IS 

16 


MR. FURR: 

ONE PAGE. 

17 


THE COURT: 

IT'S INFORMATION THAT YOU PUT UP 

18 

A CHART 

WHEN YOU WERE 

CROSS-EXAMINING DR. BENOWITZ? 

19 


MR. FURR: 

THAT'S CORRECT. 

20 


THE COURT: 

HOW MANY? ONE PAGE? 

21 


MR. FURR: 

ONE PAGE. 

22 


THE COURT: 

THAT'S 62 — 

23 


THE CLERK: 

— 30. 

24 


THE COURT: 

— 30 FOR IDENTIFICATION. 

25 


(DOCUMENT MORE PARTICULARLY 

26 


LISTED IN THE INDEX MARKED 

27 
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EXHIBIT # 6230) 

JUDITH ANN OSSA, CSR NO. 2310 

1 


THE COURT: 

IS THAT IT? 

2 


MR. FURR: 

THAT'S ALL I HAVE. 

3 


THANK YOU, 

DOCTOR. 

4 


MR. HARDY: 

I HAVE NO QUESTIONS. 

5 


THANK YOU, 

DR. BENOWITZ. 

6 


THE COURT: 

OKAY. YOU MAY STEP DOWN. 

7 


MS. CHABER: 

I THINK HE WANTS TO KNOW IF THAT 

8 

MEANS HE 

CAN LEAVE. 


9 


(WITNESS EXCUSED) 

10 


THE COURT: 

LET ME JUST ASK COUNSEL TO JUST 


ON 


CONFER WITH EACH OTHER AND GIVE ME THE ANSWER TO THIS 
QUESTION. I DON'T NEED TO MEET WITH YOU. 

I DON'T HAVE ANYTHING ELSE TOMORROW MORNING. 
SHOULD WE START, MS. CHABER — 


MS. CHABER: 
THE COURT: 
MS. CHABER: 
ANY EXHIBITS. 

THE COURT: 


EXCUSE ME ONE MINUTE. 

ASK DR. BENOWITZ TO HAVE A SEAT 
I WANT TO MAKE SURE HE DOESN'T HAVE 


HAVE A SEAT, DR. BENOWITZ. 

I JUST WANT TO KNOW WHETHER YOU WANT ME TO START 
WITH THE JURY TOMORROW AT 9:00 O'CLOCK OR WHETHER YOU WANT 
TO MEET WITH ME ABOUT ANYTHING AND HAVE THE JURY COME AT 
9:30. IT MAKES NO DIFFERENCE TO ME. 

MS. CHABER: I THINK WE NEED TO RESOLVE THE 

ISSUE THAT WE HAD — 

THE COURT: I DON'T NEED TO GO INTO THIS WITH 

YOU IN FRONT OF THE JURY. I AM AVAILABLE TO YOU TONIGHT, 
BUT IF YOU WANT TO ALSO MEET TOMORROW MORNING, THAT'S FINE. 

JUDITH ANN OSSA, CSR NO. 2310 
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WE'LL HAVE THE JURY COME IN AT 9:30, IF YOU THINK 
THAT'S BEST. DO YOU THINK THAT'S BEST? 

MS. CHABER: I THINK IT IS. 

THE COURT: ALL RIGHT. THAT'S FINE. 

JURORS, OVER THE EVENING, PLEASE DO NOT DISCUSS 
THIS CASE WITH ANYONE OR LET ANYONE DISCUSS IT WITH YOU. 
PLEASE DON'T FORM OR EXPRESS ANY OPINIONS ABOUT THE CASE. 

WE ARE GOING TO START TOMORROW MORNING AT 9:30. 

SO SEE YOU TOMORROW MORNING AT 9:30. 

(THE PROCEEDINGS ADJOURNED AT 4:20 P.M.) 
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